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I.

INTRODUCTION
1.

This lawsuit involves a cabal of financially-sophisticated and money-hungry

3

physicians and ambulatory surgical center (“ASC”) investors and operators who conspired together

4

in bad faith and in breach of their fiduciary duties to “freeze out” and “squeeze out” Plaintiff

5

Randhir S. Tuli (“Tuli” or “Plaintiff”) as the founding 11.3% minority interest holder in defendant

6

Specialty Surgical Center of Thousand Oaks, LLC (“SSC T.O.”), which owns a highly successful

7

and profitable ASC in affluent Westlake Village, California. Their conspiratorial goal -- which they

8

achieved after two years of oppressive efforts through bad faith breaches of their fiduciary duties

9

and their contractual and statutory obligations – was (i) to expropriate for themselves the ratable

10

annual income generated by Tuli’s 11.3% ownership interest, which was more than $1.15 Million in

11

2013 and was expected to substantially increase in 2014 and beyond; (ii) steal over $506,000 from

12

Tuli’s SSC T.O. capital account; (iii) misappropriate in excess of $800,000 owed to Tuli as a

13

“Deferred Payment” for the sale of his management rights regarding SSC T.O.; (iv) purloin Tuli’s

14

11.3% share of the proceeds of a Private Placement syndication of new Class A Units that occurred

15

between December 2013 and February 2014; and (v) pilfer Tuli’s ratable share of the $641,000

16

account receivable owed to SSC T.O. by Cigna.

17
18

2.

As explained by F. Hodge O’Neal & Robert B. Thompson in OPPRESSION OF

MINORITY SHAREHOLDERS AND LLC MEMBERS, at § 1:1:

19

‘Squeeze out’ means the use by some of the owners or participants in a business

20

enterprise of strategic position, inside information, or powers of control, or the

21

utilization of some legal device or technique, to eliminate from the enterprise one

22

or more of its owners or participants[.] ‘Partial squeeze-outs’ [also called ‘freeze-

23

outs’ refer to] actions which reduce the participation or powers or a group of

24

participants in the enterprise, diminishes their claims on earnings or assets, or

25

otherwise deprives them of business income or advantages to which they are

26

entitled. A squeeze-out normally does not contemplate fair payment to the

27

squeezes for the interests, rights, or powers which they lose.”

28

This is a textbook case of a bad faith “freeze out” and “squeeze out” scheme driven by arrogance,
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3.

Commencing not later than February 2012, Tuli’s partner and co-founder of SSC

3

T.O. – defendant Andrew A. Brooks, MD (“Brooks”) – betrayed Tuli in breach of his fiduciary and

4

partnership duties of loyalty and good faith by conspiring with defendant Symbion, Inc. and other

5

controlling interest holders at SSC T.O. in a scheme to circumvent the contractually-negotiated and

6

agreed-upon purchase price formulas for a buy-out of Tuli’s membership interest and management

7

rights at SSC T.O.

8
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corruption, and greed, which cries out for justice and redress.

4.

In particular, in the Membership Interest Purchase Agreement and applicable SSC

9

T.O. Operating Agreement, the Symbion purchaser had an express option (the “Second Purchase

10

Option”) to buy out all of Tuli’s 11.3% ownership interest, together with all of Brooks’ ownership

11

interest, and as much of the remaining members’ interests so as to increase Symbion’s ownership

12

share to 55%, for a price calculated by multiplying 6.8 times SSC T.O.’s earnings before interest,

13

taxes, depreciation, and amortization (“EBITDA”) for the prior 12 months, minus long term debt not

14

used for net working capital. The “6.8 x trailing EBITA minus debt” purchase price formula was

15

extensively negotiated and designed to ensure that both defendant Brooks and Tuli were bought out

16

100% at the agreed-upon price, so that neither one would be bought out or forced out individually at

17

a lesser price. This was intended and designed to provide valuation and income protections: either

18

Brooks and Tuli (as SSC T.O.’s two founding members) would be bought out by Symbion

19

concurrently at the contracted-for price together, or they would remain as unit holder investors and

20

receive regular distributions along with the other members in proportion to their respective

21

ownership interests.

22

5.

Likewise, in the Management Rights Purchase Agreement, if either the Symbion

23

purchaser exercised its option to purchase Tuli’s and Brooks’ remaining membership interests in

24

SSC T.O., or if it decided to terminate Tuli’s and Brooks’ related Parthenon Management

25

Consulting Agreement regarding SSC T.O., the Symbion purchaser was required to pay to Tuli and

26

Brooks a “Deferred Payment” equal to 2.72 times the annual Symbion management fee paid by SSC

27

T.O., equivalent to 6.8 multiplied by the percentage of fees to be paid for the prior twelve months

28

under Tuli’s and Brooks’ Consulting Agreement.
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1

However, in February 2012, when the time came to exercise their option to buy-out

2

Tuli’s ownership and management rights at the contracted-for price and valuations – which would

3

have required a uniform and across-the-board buy-out of Brooks and all other members, pari passu,

4

not just Tuli singled out – the Symbion defendants refused to pay what they agreed to pay. (For

5

2013, 6.8 times SSC T.O.’s EBITDA minus long term debt would yield an implied value for Tuli’s

6

11.3% SSC T.O. membership interest of nearly $8 Million.) Instead, Brooks, Symbion, Inc., and the

7

other defendants embarked on a systematic and prolonged campaign to oppress, intimidate, and

8

harass Tuli to sell his units at a fire-sale price, force him to relinquish his contractual and statutory

9

rights under duress, and otherwise terminate his interests in SSC T.O. in the cheapest possible

10
11
LARSON │ ALBERT LLP
Los Angeles, California

6.

manner.
7.

First, in response to Tuli’s refusal in February 2012 to sell his 11.3% ownership

12

interest for less than the contracted-for option price, the Defendants conspired together in bad faith

13

to terminate his Consulting Agreement on pre-textual grounds, effective May 31, 2012. Then, they

14

refused to pay the “Deferred Payment” due upon such cancellation under the Management Rights

15

Purchase Agreement, in the approximate amount of $1.6 Million (Tuli’s 50% share would be in

16

excess of $800,000). Brooks then refused to grant permission for Parthenon Management (the ASC

17

management company he owned and operated with Tuli) to sue for the breach. In return, Symbion

18

and the other Defendants continued to secretly pay consulting fees to Brooks, who was Randhir’s

19

partner – after terminating Tuli’s and Brooks’ joint Consulting Agreement – thereby aiding and

20

abetting Brooks’ fiduciary breaches.

21

8.

Apart from his proportionate share of the theft of Tuli’s interests, Brooks had a strong

22

financial incentive to breach his fiduciary duties to Tuli and conspire with Goodwin, Symbion and

23

the other Defendants to squeeze out Tuli’s founding membership interest. Brooks is the owner

24

(through another LLC he owns and controls) of the building where the Thousand Oaks Center

25

operates and leases its premises. Brooks also has developed, owns and operates an extended stay

26

facility where patients of the Thousand Oaks Center can recuperate after surgeries performed at the

27

Center – for a hefty fee. Brooks stood to lose millions of dollars in income if he stood in the way of

28

the plot to eliminate Tuli’s lucrative 11.3% membership interest; so he actively encouraged it.
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF
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1

9.

All the while, Defendants stopped sending member meeting notices to Tuli, withheld

2

vital financial and operational information from him, excluded him from meetings, denied him

3

access to internal company documents, and engaged in other, related bad faith “freeze out” tactics.

4

Among other critical omissions, Defendants withheld from Tuli the Confidential Offering

5

Memorandum, Valuation Report, and related financial information relating to a Confidential Private

6

Placement Offering by SSC T.O. of up to 84.88 new Class A Units at SSC T.O. for only $17,261 per

7

unit (the “Private Placement”). Finally, at a member meeting held on January 29, 2014, Brooks, in

8

front of the Governing Board and other members and administrators, threatened Tuli that the

9

Defendants intended to do “everything in their power” to squeeze him out of the company at a

10

discounted price.

11

10.

After being denied access for months to member meeting notices, member meeting

12

packages, complete company financial statements, and other materials supplied to other members of

13

SSC T.O., including but not limited to company valuations and other offering materials relating to

14

the Private Placement, and worried about Defendants’ threat to “do everything in their power” to

15

extinguish his ownership interest, Tuli informed the Defendants in writing in February 2014 that the

16

proposed Private Placement appeared to be predicated on a low-ball unit and company valuation that

17

served (i) to undervalue Tuli’s ownership interest in connection with Defendants’ coercive buy-out

18

efforts, and (ii) to induce high-performing physician investors to buy into SSC T.O. far below fair

19

market value. As the founding member and largest individual unit holder of SSC T.O., Tuli was

20

concerned that the Private Placement might violate anti-kickback statutes and regulations under both

21

state and federal law governing ASC investments by referring physicians, and be dilutive to his

22

11.3% ownership percentage, thereby impacting his investment and potentially exposing SSC T.O.

23

and its other members and employees to criminal and civil anti-kickback penalties.

24

11.

In response, and in retaliation for his anti-kickback whistleblowing, Defendants

25

asserted in bad faith that Tuli’s expression of concerns and assertion of his rights as a founding

26

member of SSC T.O. “disrupted” the affairs of the company, on which basis they purported to

27

terminate Tuli’s 11.3% founding membership interest in SSC T.O. – which generated in excess of

28

$1.15M in 2013 (over $100,000 in income per month) – for $0.00. Rather than buy out Tuli’s SSC
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1

T.O. ownership interest and management rights according to the agreed-up pricing formula –in

2

excess of $8 Million based on SSC T.O.’s reported 2013 EBITDA (inclusive of the “Deferred

3

Payment” due to Tuli under the Management Rights Purchase Agreement) – the Defendants

4

conspired together to force Tuli out of the company and extinguish his multi-million-dollar interests

5

without paying a single dim for them, thereby allowing them to divide his capital and income among

6

themselves at his expense. This case is about the role the Defendants played in their conspiratorial

7

scheme to strip Tuli of his membership and management interests and steal his money, and the

8

equitable and legal redress to which Tuli is entitled under the circumstances, including but not

9

limited to punitive damages to punish Defendants for their thievery and fiduciary breaches and make

10

an example of them so that others are deterred from engaging in similar tortious and illegal conduct.

11

II.

12

PARTIES
12.

Plaintiff Tuli is an individual who resides in Los Angeles County, California.

13

Plaintiff asserts his claims herein solely in his individual capacity, based on Defendants’

14

infringement of the Plaintiff’s individual rights, oppression of his minority ownership and

15

management interests, and fiduciary breaches and other bad faith conduct alleged herein that were

16

directed to him specifically, which harms and injuries are separate and distinct from any harms and

17

injuries suffered by all members collectively or to SSC T.O. itself. Plaintiff does not assert any

18

derivative claims in this Complaint.

19

13.

Defendant SSC T.O. is a California Limited Liability Company which does business

20

in the name of the Center and maintains its principal place of business at the Center in Westlake

21

Village, in Los Angeles County, California.

22

14.

Defendant Symbion, Inc. (“Symbion”) is a foreign corporation organized and

23

existing under the laws of the State of Delaware and which maintains its principal place of business

24

in Nashville, Tennessee. Symbion was formed through the combination of Ambulatory Resource

25

Centers (ARC), an owner and operator of ambulatory surgery facilities, and UniPhy, an operator of

26

multi-specialty clinics, independent practice associations (IPAs), and related outpatient services.

27

According to Symbion’s website, it focuses primarily on the acquisition, development, and

28

operation of ASCs. In February, 2004, Symbion completed an initial public offering and began
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF
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1

trading on NASDAQ under the symbol “SMBI.” The company went private in August of 2007 after

2

stockholders approved an agreement providing for the merger of Symbion with Crestview Partners,

3

LP, a private equity firm. On information and belief, Symbion is in the process of going public

4

again.

5

Defendant Symbion Ambulatory Resource Centres, Inc. (“SARC”) is a foreign

6

corporation organized and existing under the laws of the State of Tennessee and which maintains its

7

principal place of business in Nashville, Tennessee. On information and belief, SARC is a wholly-

8

owned subsidiary of Symbion, and is in the business of developing, acquiring, and operating

9

freestanding, short-stay surgery centers that offer a variety of surgical services in partnership with

10
11
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15.

physicians, hospitals, and hospital networks.
16.

Defendant SymbionARC Management Services, Inc. (“SymbionARC

12

Management”) is a foreign corporation organized and existing under the laws of the State of

13

Tennessee and which maintains its principal place of business in Nashville, Tennessee. On

14

information and belief, SymbionARC Management is a direct or indirect subsidiary of SARC, and is

15

in the business of providing management services for freestanding, short-stay surgery centers that

16

offer a variety of surgical services in partnership with physicians, hospitals and hospital networks.

17

17.

Defendant SMBISS Thousand Oaks LLC (“SMBISS T.O.”) is, on information and

18

belief, a Tennessee Limited Liability Company which maintains it principal place of business in

19

Nashville, Tennessee. On information and belief, SMBISS T.O. is owned, in whole or in part, and

20

is controlled and governed by, SymbionARC Management.

21

18.

Defendant George M. Goodwin (“Goodwin”) is an individual who, on information

22

and belief, resides in or near Nashville, Tennessee. Goodwin is the President of Symbion’s

23

American Group. At all relevant times, Goodwin was a Class B Governor of SSC T.O., appointed

24

by SMBISS T.O. in its capacity as Administrative Member of SSC T.O, acting under Goodwin’s

25

direction. At all relevant times alleged herein, Goodman was an agent, principal, servant and/or

26

employee of defendants Symbion, SARC, SymbionARC Management, and SMBISS T.O.

27

(collectively, the “Symbion Defendants”); and in engaging in the conduct and making and/or

28

authorizing and approving the material representations and omissions described below, Goodwin
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF
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acted in his capacity as a principal, senior executive, and/or managing agent of the Symbion

2

Defendants. At all relevant times, Goodwin had the actual and apparent authority to speak for and

3

on behalf of the Symbion Defendants, and spoke on their behalf and/or ratified the acts, omissions,

4

transactions, representations, and omissions made on their behalf, including but not limited through

5

their counsel, on the occasions alleged in this Complaint.
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19.

Defendant G. Miles Kennedy (“Kennedy”), is an individual who, on information and

7

belief, resides in or near Nashville, Tennessee. At all relevant times alleged herein, Kennedy was an

8

agent, principal, servant and/or employee of the Symbion Defendants; and in engaging in the

9

conduct and making and/or authorizing and approving the material representations and omissions

10

described below, Kennedy acted in his capacity as a principal, senior executive, and/or managing

11

agent of the Symbion Defendants. At all relevant times, Kennedy had the actual and apparent

12

authority to speak for and on behalf of the Symbion Defendants, and spoke on their behalf and/or

13

ratified the acts, omissions, transactions, representations, and omissions made on their behalf,

14

including but not limited through their counsel, on the occasions alleged in this Complaint.

15

20.

Defendant Brooks is an individual who, on information and belief, resides in Los

16

Angeles County, California. At all relevant times alleged herein, Brooks was an agent, principal,

17

servant and/or employee of defendant SSC T.O.; and in engaging in the conduct and making and/or

18

authorizing and approving the material representations and omissions described below, Brooks acted

19

in his capacity as a principal, senior executive, and/or managing agent of defendant SSC T.O. At all

20

relevant times, Brooks had the actual and apparent authority to speak for and on behalf of defendant

21

SSC T.O., and spoke on its behalf and/or ratified the acts, omissions, transactions, representations,

22

and omissions made on its behalf, including but not limited through its counsel, on the occasions

23

alleged in this Complaint.

24

21.

Defendant David Chi, MD (“Chi”) is an individual who, on information and belief,

25

resides in Los Angeles, California. At all relevant times alleged herein, Chi was an agent, principal,

26

servant and/or employee of defendant SSC T.O.; and in engaging in the conduct and making and/or

27

authorizing and approving the material representations and omissions described below, Chi acted in

28

his capacity as a principal, senior executive, and/or managing agent of defendant SSC T.O. At all
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF

-7-

LARSON │ ALBERT LLP
Los Angeles, California

1

relevant times, Chi had the actual and apparent authority to speak for and on behalf of SSC T.O.,

2

and spoke on its behalf and/or ratified the acts, omissions, transactions, representations, and

3

omissions made on its behalf, including but not limited through its counsel, on the occasions alleged

4

in this Complaint.

5

22.

Defendant Glenn Cohen, MD (“Cohen”) is an individual who, on information and

6

belief, resides in Los Angeles, California. At all relevant times alleged herein, Cohen was an agent,

7

principal, servant and/or employee of defendant SSC T.O.; and in engaging in the conduct and

8

making and/or authorizing and approving the material representations and omissions described

9

below, Cohen acted in his capacity as a principal, senior executive, and/or managing agent of

10

defendant SSC T.O. At all relevant times, Cohen had the actual and apparent authority to speak for

11

and on behalf of SSC T.O., and spoke on its behalf and/or ratified the acts, omissions, transactions,

12

representations, and omissions made on its behalf, including but not limited through its counsel, on

13

the occasions alleged in this Complaint.

14

23.

Defendant Marc Farnum, MD (“Farnum”) is an individual who, on information and

15

belief, resides in Los Angeles, California. At all relevant times alleged herein, Farnum was an

16

agent, principal, servant and/or employee of defendant SSC T.O.; and in engaging in the conduct

17

and making and/or authorizing and approving the material representations and omissions described

18

below, Farnum acted in his capacity as a principal, senior executive, and/or managing agent of

19

defendant SSC T.O. At all relevant times, Farnum had the actual and apparent authority to speak for

20

and on behalf of SSC T.O., and spoke on its behalf and/or ratified the acts, omissions, transactions,

21

representations, and omissions made on its behalf, including but not limited through its counsel, on

22

the occasions alleged in this Complaint.

23

24.

Plaintiff does not know the true names and capacities of the Doe Defendants 1-20

24

and, therefore, sues such Defendant by such fictitious names. Plaintiff is informed and believes, and

25

based thereon alleges, that each of the fictitiously named Defendants is responsible in some manner

26

for the occurrences and misconduct herein alleged, and that Plaintiffs’ damages as herein alleged

27

were proximately caused by the conduct of such Defendants. Plaintiff is further informed and

28

believes, and based thereon alleges, that each of the Doe Defendants participated in the actions
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1

alleged herein. The Doe Defendants 1-20 are persons or entities who, directly or indirectly,

2

participated in the transactions at issue and aided and abetted and conspired to cause or caused the

3

primary violations alleged herein. These persons or entities proximately caused damages to Plaintiff

4

as alleged herein, but Plaintiff presently does not know their names and identities. Once the true

5

names and identities of such fictitious Defendants are discovered, Plaintiff will amend or seek leave

6

to amend this Complaint to assert the Doe Defendants’ true names, capacities and conduct. Each of

7

the Doe Defendants is liable for the losses suffered by Plaintiffs as set forth herein, or their inclusion

8

in this action is otherwise necessary for the granting for affective relief by this Court. (The Doe

9

Defendants and other named Defendants sometimes are referred to collectively “Defendants.”)

10
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15
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22
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III.

AGENCY, JOINT VENTURE, ALTER EGO, AND COMMON ENTERPRISE
ALLEGATIONS
25.

Each of the Defendants was an agent, partner, joint venturer, co-conspirator, or alter

ego of each of the remaining Defendants and, in doing the acts hereinafter alleged, was acting within
the scope of his or its authority as such and with the permission and consent of each of the
remaining Defendants. Indeed, Symbion in its website and marketing materials refers to ASCs in
which it has ownership and management interests as its “partners” in “joint ventures.” All of the
Defendants participated in a common enterprise and scheme to illicitly maximize their profits by
“freezing out” and “squeezing out” Plaintiff Tuli in order to misappropriate his founding
membership interest and investment returns for themselves.
26.

Every Defendant, and each of them, instigated, encouraged, promoted, aided and

abetted, and/or rendered substantial assistance to the wrongdoing alleged herein, with knowledge of
the wrong and the role that each defendant played in it. Every Defendant, and each of them,
conspired to commit that wrongdoing which is alleged herein to have been intentional, with
knowledge of the wrongful purpose of the wrongdoing, by and in contravention of their duties,
actively participating in the wrongdoing, failing to stop or prevent the wrongdoing from occurring or
continuing, and/or actively participating in the concealment and non-disclosure of the wrongdoing.
27.

At all pertinent times, the Symbion Defendants also have acted as the alter egos of

each other, as an integrated common enterprise and/or as a de facto single entity. At all relevant
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF
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1

times, SARC, SymbionARC Management, and SMBISS T.O, maintained no truly independent

2

corporate existence and, instead, were totally dominated by Symbion. Specifically, on information

3

and belief, the Symbion Defendants shared (a) common employees, (b) common resources,

4

including computer servers, internal e-mail, other communication systems and other equipment, (c)

5

common office space, (d) common shareholders, members, officers and management, (e) common

6

attorneys, and (f) a common logo, website, and marketing campaign. Adherence to the fiction of

7

corporate separateness would work an injustice and be inequitable because the Symbon Defendants

8

(on information and belief) also failed to adequately capitalize SymbionARC Management and

9

SMBISS T.O. in particular, and the other Symbion Defendants used SymbionARC Management and

10

SMBISS T.O. as mere shells, instrumentalities or conduits for Symbion’s ASC business, all of the

11

Symbion Defendants failed to maintain arm’s length relationships among themselves, and all of the

12

Symbion Defendants acted collusively as a joint enterprise in plotting with defendants Brooks and

13

his cohorts on the Governing Board of SSC T.O. Recognition of the fiction of corporate

14

separateness of the Symbion Defendants under these circumstances might allow one or more of

15

them to escape liability for their bad faith conduct, as alleged herein.

16

IV.

17

JURISDICTION AND VENUE
28.

Jurisdiction is proper in the Los Angeles County Superior Court of the State of

18

California pursuant to California Code of Civil Procedure § 410.10, and venue is proper in the

19

County of Los Angeles under California Civil Procedure Code § 395(a), because, among other

20

reasons, the Defendants’ grossly negligent, bad faith, and illegal conduct, fiduciary and contractual

21

breaches, and other related transactions and occurrences giving rise to this Complaint, took place in

22

substantial part in Los Angeles County, California; Plaintiff and many of the Defendants reside and

23

maintain their principal places of business in Los Angeles County, California; the out-of-state

24

Defendants intentionally directed their conduct in this jurisdiction and the claims asserted herein

25

arise from that in-state conduct; and the parties agreed in writing to personal jurisdiction and venue

26

in this jurisdiction in several contracts relating to the transactions and occurrences giving rise to this

27

lawsuit, providing that the state and federal courts sitting in Los Angeles shall be the exclusive

28

forum for any litigation arising from or relating to SSC T.O.
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1

29.

This Court has jurisdiction to grant injunctive relief on behalf of Plaintiff pursuant to

2

Code of Civil Procedure sections 525 and 526, and California Business and Professions Code

3

section 17200 et seq. This Court has jurisdiction to grant declaratory relief on behalf of Plaintiff

4

pursuant to Code of Civil Procedure section 1060.

5

V.

6

COMMON ALLEGATIONS
A.
Plaintiff, With Defendant Brooks, Founded And Successfully Operated The
Specialty Surgical Centers

7

30.

Tuli is a graduate of West Coast University, California, with a degree in accounting.

8

Tuli is an accomplished health care services executive and entrepreneur who has earned a solid

9

reputation and track record of founding, operating and selling profitable health care service

10

enterprises. Among other business accomplishments, Tuli established, owned and operated four

11

other successful healthcare businesses, in addition to the Specialty Surgical Centers. From 1993 to

12

1997, Tuli owned and operated Olympic Therapies, a successful physical and occupational therapy

13

clinic in Beverly Hills, which was sold in 1997. He also co-founded, with defendant Brooks, the

14

Ridgecrest Sports Rehabilitation Center in 1995, and served as its Chief Operating Officer until its

15

sale to a public company. From 1995 to 1997, Tuli was the Chief Operating Officer and co-owner

16

of West Coast Weight Control Medical Clinic. In 2010, Tuli with Brooks formed Specialty

17

Healthcare Properties, LLC that purchased a medical building located at 8675 Wilshire Boulevard,

18

Beverly Hills, California 90210. Ownership interests in that venture also were successfully

19

syndicated, resulting in handsome profits for all participants.

20

31.

Tuli and Defendant Brooks formed Specialty Surgical Center, LLC, a California

21

limited liability company, in 1997, with the goal of capitalizing on the profitable outpatient surgery

22

business historically dominated by hospitals in Southern California. Tuli and Brooks were

23

entrepreneur partners who had just sold their physical rehabilitation company to a public company.

24

They then decided to leverage Brooks’ contacts in the greater Los Angeles area doctor community

25

and Tuli’s business, financial, and operational expertise to build specialty surgery centers that (i)

26

targeted and secured the best locations in affluent communities in Southern California that are near

27

hospitals, and develop a high-end and technologically-advanced ASC facilities using state-of-the-art

28

equipment; (ii) recruited premier physicians with ownership and profit-sharing participation; (iii)
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1

provided the highest quality service and amenities to cater to the patients’ desire for comfort, ease of

2

use, and discretion; and (iv) employed a disciplined and efficient operating structure to drive

3

profitability. Tuli and Brooks both invested equal amounts of initial capital when the first SSC LLC

4

was formed in 1997, shouldered the same capital risks, including signing personal guarantees with

5

First Republic Bank, and also held the same percentage ownership interests in all LLCs at the time

6

of sale.
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7

32.

In fulfillment of that business plan, Tuli and Brooks were the founding members and

8

the holders of majority membership interests (the “Ownership Interests”) in Specialty Surgical

9

Centers, LLC, a California limited liability company (the “Beverly Hills LLC”), Specialty Surgical

10

Center of Encino, LLC, a California limited liability company (the “Encino LLC”), Specialty

11

Surgical Center of Irvine, LLC, a California limited liability company (the “Irvine LLC”), Specialty

12

Surgical Center of Arcadia, LLC, a California limited liability company (the “Arcadia LLC”) and

13

Specialty Surgical Center of Thousand Oaks, LLC, a California limited liability company (the

14

“Thousand Oaks LLC” also sometimes referred to herein as defendant “SSC T.O.”)..

15

33.

The Beverly Hills LLC leased space for, owned the assets of, and operated an ASC

16

located at 9575 Brighton Way, Suite 100, Beverly Hills, CA 90210 (the “Brighton Center”) and

17

owned a 99% general partner interest in Specialty Surgical Center of Beverly Hills, L.P., a

18

California limited partnership, which leased space for, owns the assets of, and operates an ASC

19

located at 8670 Wilshire Boulevard, Suite300, Beverly Hills, CA 90211 (the “Wilshire Center”).

20

34.

The Encino LLC owned a 99% general partner interest in Specialty Surgical Center

21

of Encino, L.P., a California limited partnership, which leased space for, owned the assets of, and

22

operated an ASC located at 16501 Ventura Boulevard, Suite 103, Encino, CA 91436 (the “Encino

23

Center”).

24

35.

The Irvine LLC owned a 99% general partner interest in Specialty Surgical Center of

25

Irvine, L.P., a California limited partnership, which leased space for, owned the assets of, and

26

operated an ASC located at 15825 Laguna Canyon Road, Suite 200, Irvine, CA 92618 (the “Irvine

27

Center”).

28

36.

The Arcadia LLC owned a 99% general partner interest in Specialty Surgical Center
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1

of Arcadia, L.P., a California limited partnership, which leases space for, owns the assets of, and

2

operates an ASC located at 51 North Fifth Avenue, Suite 101, Arcadia, CA 91006 (the “Arcadia

3

Center”).
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4

37.

The Thousand Oak LLC owned a 99% general partner interest in Specialty Surgical

5

Centers of Thousand Oaks, L.P., a California limited partnership, which leases space for, owns the

6

assets of, and operates an ASC located at 696 Hampshire Road, Thousand Oaks, CA 91361 (the

7

“Thousand Oaks Center”). Medical services provided at the Thousand Oak Center include

8

orthopedic surgery; pain management procedures; ear, nose and throat surgery; general surgery;

9

plastic surgery; gynecology procedures; neurological procedures; podiatric surgery, including foot

10

surgery; and gastroenterology. The Thousand Oaks Center opened its doors to patients in early

11

2008. (The Brighton Center, the Wilshire Center, the Encino Center, the Irvine Center, the Arcadia

12

Center, and the Thousand Oaks Center hereafter are referred to collectively as the “Centers.”)

13

38.

Tuli and defendant Brooks also are the founders, 100% owners, and managing

14

members of Parthenon Management Partners, LLC, a California limited liability company

15

(“Parthenon”).

16

the operations of the Centers. Tuli had the primary operational and managerial responsibility for the

17

Centers, which were enormously successful and profitable.

18

B.

In 2005, Plaintiff Sold A Portion Of His Ownership Interests And Management
Rights In The Specialty Surgical Centers To Affiliates Of The Symbion
Defendants.

39.

In 2004, Tuli and Brook began exploring the possibility of selling the LLCs that

19
20

Parthenon, with Tuli and Brooks, had lucrative management contracts regarding

21

owned the Centers. They retained the Houlihan Lokey investment advisory firm in Beverly Hills to

22

represent them in road shows and sale presentations to prospective purchasers. In early 2005, after

23

months of extensive negotiations, defendant Symbion, Inc. expressed interest in purchasing equity

24

interests and management rights in the Centers. After weeks of extensive negotiations, a deal was

25

reached and agreements for sale were drawn up and executed.

26

40.

Accordingly, by means of a Membership Interest Purchase Agreement (the “MIPA”),

27

dated as of July 27, 2005, certain affiliates of the Symbion Defendants purchased a portion of the

28

Ownership Interests held by Tuli, Brooks, and other members in the Beverly Hills LLC, the Encino
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1

LLC, the Irvine LLC, the Arcadia LLC and the Thousand Oaks LLC (SSC T.O.). The purchasers

2

also acquired the right and option to acquire additional Ownership Interests from Tuli and other

3

members of each LLC with respect to the Centers—at a carefully-negotiated option purchase

4

price—as discussed in detail below. A true and correct copy of the MIPA is attached hereto and

5

incorporated by this reference as Exhibit A and incorporated herein by this reference.
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6

41.

On that same day, July 27, 2005, defendants SymbionARC Management and SARC

7

entered into a Management Rights Purchase Agreement (“MRPA”) with Tuli, Brooks, and

8

Parthenon to acquire their economic interests that entitled them to receive monthly management fees

9

for performing certain management responsibilities for SSC T.O. and the other Centers (equivalent

10

to approximately 5% of the monthly revenue of the Centers). A true and correct copy of the MRPA

11

is attached hereto and incorporated by this reference as Exhibit B and incorporated herein by this

12

reference.

13

42.

Four days later, on August 1, 2005, as required by the MRPA (at Section 1.2)

14

SymbionARC Management entered into the Consulting Agreement, whereby Symbion retained

15

Plaintiff, Brooks, and Parthenon for the purpose of providing consulting and oversight services to

16

Symbion relating to the operation of the Centers, as well as transition of management of each

17

Center. A true and correct copy of the Consulting Agreement is attached hereto and incorporated by

18

this reference as Exhibit C and incorporated herein by this reference.

19

43.

On that same day, August 1, 2005, Tuli and Brooks, on the one hand, and SMBISS

20

T.O., on the other hand, entered into an Operating Agreement with respect to SSC T.O. They and

21

other members (who joined SSC T.O. as a result of subsequent syndications) entered into an

22

Amended and Restated Operating Agreement, dated as of January, 2006; a Second Amended and

23

Restated Operating Agreement, dated as of February 22, 2007; and , finally, a Third Amended and

24

Restated Operating Agreement (the “3rd A&R Op. Agmt.”), dated as of April 21, 2008, a true and

25

correct copy of which is attached hereto and incorporated by this reference as Exhibit D and

26

incorporated herein by this reference. Plaintiff, on the one hand, and defendants SMBISS T.O.,

27

Brooks, Chi, Cohen, and Farnum, on the other hand, are original or subsequent parties to, or

28

otherwise have consented to be bound by, the 3rd A&R Op. Agmt.
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1

At all relevant times, SSC T.O. and the relationships among Plaintiff, Defendants,

2

and other Members were governed by the 3rd A&R Op. Agmt., in conjunction with the MIPA, the

3

MRPA, and the Consulting Agreement.

4

45.

In particular, with certain limited exceptions, under the 3rd A&R Op. Agmt. SSC

5

T.O. is governed and managed by a Governing Board consisting of six (6) Governors, four (4) of

6

which are elected or appointed by the Class A Members (and are referred to as “Class A

7

Governors”) and two (2) of which are elected or appointed by the Administrative Member (and are

8

referred to as “Class B. Governors”), which is defendant SMBISS T.O., the sole Class B Member of

9

SSC T.O.

10
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44.

46.

At all relevant times, Defendants Brooks, Chi, Farnum, and Cohen were Class A

11

Governors on SSC T.O.’s Governing Board ; and Defendants Goodwin and Kennedy were Class B

12

Governors of SST T.O., appointed by SMBISS T.O. in its capacity as Administrative Member of

13

SSC T.O.

14

47.

SSC T.O. owns a 99% general partnership interest in the partnership—Specialty

15

Surgical Center of Thousand Oaks L.P.—that owns the assets and operates the Thousand Oaks

16

Center. The Administrative Member under the 3rd A&R Op. Agmt.—defendant SMBISS T.O.—

17

owns the remaining 1% limited partnership interest in that partnership.

18

48.

As of November, 2013, on information and belief, SSC T.O. was owned by the

19

following individuals and entities, as reflected by the number of units and corresponding ownership

20

percentages:
Name of Unit Holder
SMBISS T.O.
Gary Cohen
Yellow Fin Inc.
Gregory Johnson, MD
David Chi, MD
The Bachner Trust
COS (Bachner & Ziv)
Randhir Tuli
AAB Capital, LLC
Andrew Brooks
Frank Candela, MD
Dr. and Mrs. Spayde

21
22
23
24
25
26
27
28

Number of Units Owned
17.09 (Class B)
6.79
5.79
5.79
4.14
1.65
2.48
10.34
3
9.82
1.65
3.31

Percentage Ownership Interest
18.68%
7.23%
6.33%
6.33%
4.52%
1.80%
2.71%
11.30%
3.28%
10.73%
1.80%
3.62%
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1
2
3
4
5
6

Mark Farnum, MD
Niloufar Guiv, MD
Daniel K. Davis, MD
Brian Rudin, MD
Hai-En Peng, POD
Eli Ziv, MD
Walter Thomas,
Sunset Film Productions
Kiumars Arfai, MD
TOTALS

2.71%
1.80%
2.71%
2.71%
2.71%
1.80%
2.71%
2.71%
1.80%
100%

7

(The number of units listed above does not reflect a 10-1 split that was approved by the Governing

8

Board and members previously.)

9

C.

As Part Of The Sale, The Parties Specifically Negotiated And Agreed To Precise
Pricing Valuations For Any Buy-Out Of Plaintiff’s Remaining Membership
Interests And Management Rights.

49.

Under both the MIPA (at Section 1.4) and the 3rd A&R Op. Agmt. (at Section 4.7),

10
11
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2.48
1.65
2.48
2.48
2.48
1.65
2.48
2.48
1.65
91.51 Units

12

Symbion or its designated affiliate was granted two Purchase Options (sometimes also referred to in

13

the MIPA as “Call Options”) to acquire some or all of Tuli’s and Brooks’ membership interests and

14

other Class A members’ remaining membership interests in the Centers, so as to permit Symbion or

15

its designated affiliate to own, pursuant to the First Purchase Option, an additional 17.117% of SSC

16

T.O., and pursuant to the Second Purchase Option, to acquire up to 55% of SSC T.O. or the other

17

Centers. Pursuant to Section 4.7(b) of the 3rd A&R Op. Agmt., the purchase price for each unit

18

(and limited partnership interest) purchased pursuant to the First Option was “equal to (i) $25,000

19

minus (ii) the Option Premium paid with respect to a Unit in accordance with Section 4.7(a).”

20

Effective February 20, 2009, Symbion exercised its First Option, purchasing as to Tuli 2.16 units

21

(2.301%) for $54,265.03.

22

50.

The remaining units owned by Tuli and Brooks -- who are referred to in the MIPA as

23

“Consulting Members” because of their ongoing consulting relationship under the Consulting

24

Agreement that was part of the consideration for the sale of the Centers -- were priced at a higher

25

value for any subsequent buy-out. This was a matter of careful, extensive and deliberate arms-

26

length negotiations among sophisticated parties represented by national counsel. The exercise of the

27

Second Purchase Option required the payment a purchase price based on a carefully-defined

28

“Formula Value.” In Section 1.50(i) of the 3rd A&R Op. Agmt. and in Section 1.4(b) of the MIPA
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1

the “Formula Value” that was required to be used when calculating the purchase price for the

2

exercise of the Second Option to buy out Plaintiff Tuli’s (and other members’) remaining Ownership

3

was as follows:

4

Six and eight-tenths (6.8) times SSC T.O.’s EBITDA for the twelve month period ending on

5

calendar month end immediately prior to the date of the Option Notice provided by

6

Symbion, determined in accordance with GAAP minus SSC T.O.’s long-term debt, other

7

than indebtedness included in the calculation of SSC T.O.’s net working capital.

8

51.
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9

This buy-out Formula Value – 6.8 x EBITDA (minus long term debt) – was a critical

component of the entire deal to sell Tuli’s membership interests in SSC T.O. and the other “Existing

10

Centers” and “Developing Centers” in the first place. (Existing Centers were ones already fully

11

operational at the time of the sale. Developing Centers were ones which were still in development at

12

the time of the sale.) A 6.8 EBITDA multiplier is higher than the average pricing formula for a buy

13

out of a non-controlling minority interest in an ASC; it was specifically negotiated as such; and it

14

formed an important part of the consideration Tuli received and Symbion gave as part of the

15

purchase and sale of the Centers, reflecting a premium for Tuli’s role as the controlling and

16

founding member of the Centers.

17

52.

Also specifically negotiated was a uniform buy-out requirement applicable to all

18

Class A Members—not just to Tuli’s membership interest—that would ensure equitable treatment of

19

the members whose interests were being acquired. Thus, Section 1.4(b) of the MIPA provides that

20

“The Call Options may be exercised separately with respect to each LLC, but if exercised with

21

respect to an LLC, must be exercised as to all the Option Interests of all Call Option Sellers (as

22

defined below) with respect to such LLC.” The “Call Option Sellers” include Tuli and Brooks as

23

the “Consulting Members” and all other Class A Unit Holders in any of the LLCs. Likewise,

24

Section 4.7(d) of the 3rd A&R Op. Agmt. provides that, “If exercised, the Second Option will be

25

exercised as to all of the Members who are then Class A Members.” The requirement that 100% of

26

the remaining interests of both defendant Brooks and Tuli be bought out concurrently at the same

27

negotiated price was meant to ensure that both would be treated fairly and equitably, and receive the

28

same price for their respective interests, if the Second Purchase Option were exercised. If it was not
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1

exercised, then both defendant Brooks and Tuli, as the two founding members of SSC T.O., would

2

continue to receive the same proportionate distributions from the profits of the company in relation

3

to their respective remaining ownership interests. That is both the intent and effect of the cash

4

distribution and option buy-out provisions of the MIPA and the 3rd A&R Op. Agmt.
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5

53.

A 6.8 multiplier also formed the basis for the “Deferred Payment” due to Tuli under

6

MRPA. Under Section 1.2 of the MRPA, entitled “Consideration,” in addition to paying the “Initial

7

Purchase Price” of $5,816,000 to acquire the management rights to the Centers, SymbionARC

8

Management also was obligated to pay a “Deferred Payment.” Section 1.2(a) provides that “[t]he

9

Deferred Payment with respect to any Center shall be paid to the Sellers [i.e., Tuli, Brooks and

10

Parthenon] at the end of the Payment Period (as defined in the Consulting Agreement) for that

11

Center.” The Consulting Agreement, pursuant to which Tuli (and Brooks and Parthenon) were on

12

retainer to be available to provide such consulting services specified in the Agreement as may from

13

time to time be reasonably requested by SymbionARC Management, was supposed to be “bought

14

out” for a 6.8 multiple of the annual fee in effect when and if Symbion exercised the Second

15

Purchase Option to buy out Tuli’s and Brooks’ remaining SSC T.O. units.

16

54.

In particular, Section 1.2(d)(1) of the MRPA defines “Deferred Payment” to mean,

17

with respect to SSC T.O. (which was a “Developing Center”), “two and seventy two one-hundredths

18

(2.72) times the TTM Fees with respect to a Developing Center LLC, such calculations being based

19

for purposes hereof on the product of, in the case of Existing Center LLCs, seven (7.0), and in the

20

case of Developing Center LLCs, six and eight-tenths (6.8), in all cases multiplied by the percentage

21

of Fees required by the Consulting Agreement to be paid to Sellers as a ‘Consulting and Oversight

22

Fee’ (defined that term is defined in Section 2.1 of the Consulting Agreement).”

23

55.

The Consulting Agreement referenced in the MRPA is the very one attached hereto

24

and incorporated by this reference as Exhibit C. It defines in Section 2.1 the “Consulting and

25

Oversight Fee” referenced in the MRPA as follows:

26

“During all Payment Periods (as defined below), the Manager shall pay the Contractor for

27

the services rendered under Article I hereof a fee (the “Consulting and Oversight Fee”) equal

28

to the sum of:
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1

fifty percent (50%) of the aggregate gross amount of all Management Fees (as

2

defined below) actually collected by Manager from an Existing Center during such Existing

3

Center’s Payment Period; and

4

forty percent (40%) of the aggregate gross amount of all Management Fees actually

5

collected by Manager from a Developing Center during such Developing Center’s Payment

6

Period.”

7

56.

8

“with respect to any Center, the period commencing on the Payment Commencement Date and

9

ending on the earlier of . . . the termination of the Agreement under Section 3.2, 3.3 or 3.4 hereof.”

10
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The Consulting Agreement at Section 2.1 also defines “Payment Period” to mean,

57.

Section 3.2 of the Consulting Agreement provides that SymbionARC Management

11

can terminate the Agreement for various reasons by giving notice of termination to Tuli (and Brooks

12

and Parthenon). Accordingly, SymbionARC Management was obligated to pay a Deferred Payment

13

to Tuli and Parthenon if and when SymbionARC Management terminated the Consulting

14

Agreement pursuant to section 3.2 thereof.

15

D.

In Response To Plaintiff’s Refusal To Relinquish His 11.3% Membership
Interest For Less Than The Contractual Formula Value, Defendants Began To
Freeze Him Out.

58.

As previously noted, effective February 28, 2009, Symbion exercised its First

16
17
18

Purchase Option to acquire 17.116% of SSC T.O., thereby bringing its ownership interest up to

19

18.68%.

20

59.

On June 28 and 29, 2010, in anticipation of the deadline for Symbion to exercise its

21

Second Purchase Option, Tuli and Brooks exchanged emails regarding the approximate dollar

22

amount of any buy-out by Symbion of their interests in SSC T.O., if Symbion exercised its Second

23

Purchase Option. Based on an estimated EBITDA of only $5 Million in 2010—it more than

24

doubled in 2012 an 2013, with EBITDA in excess of $11 Million in 2012 and $10 Million in 2013—

25

Brooks estimated a total buy out price of $25 - $30 Million, of which Tuli would receive 12.5% (his

26

ownership percentage at that time), plus $1.6 Million for their management rights under the

27

Consulting Agreement and MRPA, of which Tuli would share 50%, i.e., $800,000. True and correct

28

copies of that email exchange is attached hereto and incorporated by this reference as Exhibit E.
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1

In early March 2011, the contractual deadline for the exercise of Symbion’s Second

2

Purchase Option was nearing. Tuli asked Brooks to inquire about whether Symbion intended to

3

exercise its Second Purchase Option to buy them out. In response, defendant Goodwin requested

4

and received a one-year extension of the contractual deadline for the delivery of notice of the

5

exercise of Symbion’s Second Purchase Option, until April 2012. Brooks also informed Tuli, on

6

March 7, 2011, that “certain MDs there [i.e., at SSC T.O. and the Thousand Oaks Center] are

7

looking to get us out cheaply.” This was the first indication that certain of the Defendants were

8

looking for ways to avoid having to sell their interests while eliminating Tuli’s interests for less than

9

the 6.8 times EBITDA Formula Value. True and correct copies of that email exchange is attached

10
11
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60.

hereto and incorporated by this reference as Exhibit F.
61.

While always successful, the Thousand Oaks Center had become increasingly

12

successful and profitable since January 2012. This is due, in part, that SSC T.O.’s Thousand Oaks

13

Center went out of network regarding its facility fees, which meant that the reimbursements paid to

14

SSC T.O. would substantially increase. So, for example, while the Thousand Oaks Center generated

15

EBITDA of approximately $5 Million in fiscal year 2011, it generated EBITDA of approximately

16

$11.2 Million in fiscal year 2012, and EBITDA of approximately $10.8 Million in fiscal year 2013.

17

2014 EBITDA is expected to surpass 2012 EBITDA. For his 11.3% ownership interest in SSC

18

T.O., Tuli received annual net profit distributions in 2013 in the approximate amount of $1.15

19

Million -- in excess of $100,000 per month.

20

62.

Not wanting to pay increased profits to Tuli, but also not wanting to buy his interests

21

out at 6.8 times EBITDA (minus long term debt), on February 29, 2012, defendant Goodwin called

22

Tuli to inform him that Symbion was not going to exercise its Second Purchase Option, it wanted

23

instead to purchase his units at a discounted price, not the contracted price, and that no other

24

members of SSC T.O. were being asked to be bought out at below-market prices. Tuli refused to be

25

coerced to sell his units at a low-ball price, especially given that no other members were being

26

requested to do so. True and correct copies of confirming emails regarding these discussions

27

between Goodwin and Tuli are attached hereto collectively as Exhibit G.

28

63.

In retaliation, the Defendants began a systematic and continuous campaign to “freeze
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1

out” and “squeeze out” Tuli by excluding, intimidating, and threatening him in order to coerce him

2

to sell his 11.3% ownership interest at a fire-sale price.

3

The first retaliatory action occurred soon after Tuli declined to sell his founding

4

11.3% membership interest for less than the 6.8 times EBITDA Formula Value. On March 22,

5

2012, defendant Goodwin (acting for himself and on behalf of the other Defendants) sent an email to

6

Tuli forwarding the Consulting Agreement to him, and informing him that, “We will be meeting

7

with the partner at Thousand Oaks and reviewing this document, performance, etc. We will be

8

communicating with you related to the execution of the duties required under this agreement.” A

9

true and correct copy of this email is attached hereto and incorporated by this reference as Exhibit

10
11
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64.

H.
65.

Tuli responded by his email dated March 22, 2012, in which he noted that “All this

12

time the management was never an issue neither from Symbion or its doctors. Since the greed has

13

creeped in to acquire units this is no an issue. Timing of all this is well documented and noted.” A

14

true and correct copy of this email is attached hereto and incorporated by this reference as Exhibit I.

15
16

66.

The next day, on March 23, 2012, defendant Goodwin sent an email to Tuli as

follows:

17

“Randhir –

18

There are a number of physicians that are upset with the lack of your performance

19

under the terms of the Parthenon Consulting Agreement. We will be addressing this

20

issue during a Governing Board call scheduled for Monday night.

21

A number of people believe that the agreement has been breached. We will follow up

22

with you regarding how to move forward after the meeting on Monday night.

23

Thanks,

24

George”

25

67.

Then, on April 9, 2012, Goodwin (again for himself and on behalf of the other

26

Defendants) wrote a letter to Tuli in which he gave notice of breach of the Consulting Agreement

27

due Tuli’s purported failure to provide any requested management services to SSC T.O., and

28

demanding that Tuli report to work “between the hours of 0800 and 1600 daily.” A true and correct
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1

copy of Goodwin’s April 9, 2012 letter is attached hereto and incorporated by this reference as

2

Exhibit J.

3

68.

Tuli responded through his counsel by letter dated April 10, 2012, a true and correct

4

copy of which is attached hereto and incorporated by this reference as Exhibit K. Tuli pointed out

5

that (i) the notice of breach was in retaliation for his refusal to sell his units at a price less than the

6

contracted-for value; (ii) he was a consultant, not an employee of Symbion or SSC T.O.; (iii) no one

7

had ever requested that he provide specific consulting services in the previous six and one-half

8

years, as required by the Consulting Agreement, in writing; (iv) requesting proof of any such written

9

requests (which was never given, because none were ever sent); and (v) offering to provide

10

consulting services in response to any reasonable, written requests, as permitted and required under

11

the Consulting Agreement. The Consulting Agreement was a retainer agreement pursuant to which

12

Tuli made himself available to provide such consulting services as Symbion might from time to time

13

reasonably request in writing. No written request for consulting services was ever provided between

14

2008 and 2012, and the request made in defendant Goodwin’s letter dated April 9, 2012 (Exhibit J

15

hereto) is not reasonable; it is pretextual and patently unreasonable, for the reasons articulated in

16

Exhibit I and Exhibit K.

17

69.

The next month, on May 15, 2012, defendant Cohen wrote an email to Tuli

18

requesting a meeting with Tuli, together with defendant Chi and Farnum (all members of SSC

19

T.O.’s Governing Board). Mr. Tuli confirmed. A true and correct copy of this email exchange is

20

attached hereto and incorporated by this reference as Exhibit L.

21

70.

On May 16, 2012, Tuli met at the Four Seasons Hotel in Westlake Village at 6:30

22

p.m. with defendants Cohen, Chi and Farnum. During the meeting, the defendants reiterated their

23

request that Tuli sell his SSC T.O. membership interests at a steeply discounted price. During that

24

meeting, one of the doctors mentioned casually that Thousand Oaks Center planned to go out-of-

25

network (regarding its facility fees), which meant that the reimbursements paid to SSC T.O. for

26

“usual and customary rates” for its facility fees would be much higher than the “in-network”

27

contracted rates typically paid by insurance companies – in some instances as much as six to eight

28

times the contracted payments. This meant that revenues and profits at the Thousand Oaks Center
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1

were likely to rise substantially (which in fact has occurred). Defendants knew that revenues were

2

about to explode, which was material information that they were required to disclose to Tuli

3

previously (but had failed to do so), and they wanted to buy out Tuli’s shares on the cheap so that

4

they could keep the increased profits for themselves. Tuli again refused, as would any sensible

5

businessman.

6

On May 23, 2012, defendant Goodwin (acting for himself and on behalf of the other

7

Defendants) sent to Tuli’s former counsel a letter a true and correct copy of which is attached hereto

8

and incorporated by this reference as Exhibit M.

9
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71.

72.

On June 8, 2012, Tuli (through former counsel) wrote a letter to defendant Goodwin

10

in which he pointed out the obviously pre-textual and retaliatory nature of the defendants’

11

termination of the Consulting Agreement. Having never claimed that Plaintiff had failed to perform

12

any of the services he agreed to provide Symbion under the Consulting Agreement for over six-and-

13

a-half years after the Agreement was signed, Symbion in April 2012, began sending Plaintiff letters

14

claiming he was not performing his consulting services under the Agreement despite the fact that the

15

Consulting Agreement clearly provides that Plaintiff was a consultant to Symbion (not an

16

employee), and that Plaintiff was only required to provide services to Symbion on a non-exclusive

17

basis as Symbion may from time-to-time reasonably request in writing. No such requests were ever

18

made previously.

19

73.

On July 9, 2012, defendant Goodwin wrote a letter to Tuli (through former counsel)

20

in which he notified Tuli that the Consulting Agreement was deemed terminated as of May 31,

21

2012. A true and correct copy of that letter is attached hereto and incorporated by this reference as

22

Exhibit N.

23

74.

During this entire period of time, i.e., from February 29, 2012—when Tuli rejected

24

Defendants’ request to buy him out for substantially less than the contracted for Second Purchase

25

Option Formula Value—through the July 9, 2012 consulting agreement termination letter, and

26

continuing through March of 2013 and thereafter, Defendants systematically and consistently

27

persisted in their bad faith “freeze out” and “squeeze out” campaign. This effort—which was

28

orchestrated and directed primarily by Brooks and Goodwin, with the complicity of the other
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1

Defendants—consisted of the following conduct, all of which are hallmarks and textbook examples

2

of bad faith oppression by majority owners against a minority interest holder:

3

a) Excluding Tuli from management and member meetings;

4

b) Withholding from Tuli member meeting notices;

5

c) Withholding from Tuli minutes of member meetings;

6

d) Withholding from Tuli financial statements, including but not limited to balance

7

sheets, income statements, statement of cash flows, statements of retained

8

earnings, financial summaries, and related financial breakdowns and analyses

9

provided to other members;

10

e) Withholding from Tuli state and federal tax returns;

11

f) Withholding from Tuli the Confidential Offering Memorandum, Subscription

12

Agreement, and related materials; and

13

g) Refusing to answer inquiries or provide information about other fundamental

14

financial results and financing plans impacting Tuli’s interests, including but not

15

limited to the Private Placement.

16

75.

Transparently seeking leverage for their bad faith “squeeze out” efforts, in March

17

2013 Defendants sought consent by the members for a proposed Amendment No. 4 to the 3rd A&R

18

Op. Agmt., a true and correct copy of which is attached hereto and incorporated herein by this

19

reference as Exhibit O. Amendment No. 4, if adopted, would have permitted the Governing Board

20

to determine for itself (supposedly using “commercially reasonable” methods) the “fair value” of a

21

members’ units and the company’s overall value for purposes of a forced buy-out if the Governing

22

Board determined that a “Terminating Event” had occurred under the terms of the 3rd A&R Op.

23

Agmt.

24

76.

Tuli objected to this blatant attempt by the Governing Board to coerce a low-ball

25

buy-out of his interest. A true and correct copy of a letter by Tuli’s former counsel to defendant

26

Goodwin in that regard is attached hereto and incorporated by this reference as Exhibit P.

27

Apparently other members agreed that this attempted power grab and usurpation was ill advised,

28

because, on information and belief, the Amendment was never approved by a sufficient majority of
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2

77.

In September 2013, Tuli learned for the first that SSC T.O.’s Governing Board

3

planned to make the Private Placement based on a per-unit valuation of only $17,261, based upon a

4

supposedly “independent valuation.” This low-ball valuation was seriously flawed given past,

5

current, and likely future financial performance metrics for SSC T.O., including but not limited to its

6

EBITDA which is the standard and most basic metric used by appraisers for ASC valuations.

7

Despite his requests therefore, however, Defendants refused to provide either the offering

8

documents related to the Private Offering or the supposedly “independent valuation” to Tuli.

9
10
11
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SSC T.O.’s members.

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

E.

In January 2014, Defendants Threatened To Do Everything In Their Power To
Coerce A Substantially Discounted Sale Of Plaintiff’s Membership Interests.

78.

Defendants’ bad faith “freeze out” and “squeeze out” efforts began to come to a head

the next month, when, at a January 29, 2014 members’ meeting, which Tuli was permitted to attend,
defendant Brooks—in the presence of defendants Cohen, Farnum, Rudin, and Goodwin (as
witnessed by non-parties Evan Baclmer, Frank Candela, Hai En Peng, Greg Tchejeyan, Randy
Bissel, Vivian Overturf, Lana Davis, and Bhupinder Sehmi)—told Tuli that the Defendants would
do everything in their power to kick him out. “No one wants you here,” Brooks said. “Either agree
to sell at some agreed discounted price or we will force you out.” When Tuli responded that he had
no interest in selling his shares at some discounted price, Brooks said, “Oh, we’ll see about that.”
79.

None of the members present objected or demurred in response to Brooks’ threats,

signaling by their silence their acquiescence by default. In addition, when Tuli again requested that
Brooks agree to provide permission (as Parthenon’s 50% owner) for Parthenon to sue for damages
for breach of the Consulting Agreement, Brooks refused to do so.
80.

As noted in the Introduction, Brooks had a strong financial incentive to betray his

partner, Tuli, and conspire with Goodwin, the Symbion Defendants, and other members of the
Governing Board to squeeze Tuli out of the company. Apart from his receipt of the pro rata share of
the proceeds of the theft of Tuli’s $506,000 capital account, the >$100,000 per month income
derived from his 11.3% membership interested (worth approximately $8 Million at 6.8 x 2103
EBITA), the proceeds from the Cigna settlement, and the proceeds from the Private Placement,
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1

Brooks stood to gain millions of more dollars individually as a result of his Janus-faced betrayal.

2

While refusing to grant Parthenon (of which Brooks owned 50%) permission to sue for breach of the

3

Consulting Agreement, Brooks continued to secretly obtain his full share of the management fees

4

that were now denied to Tuli. In addition, Brooks owns the building where the Thousand Oaks

5

Center operates and leases its offices, which generates huge lease payments for him. He also was

6

developing a long term care facility where patients of the Thousand Oaks Center could recover from

7

their surgeries, generating additional profits for Brooks and any other of the Defendants investing

8

with him.

9

F.

In February and March 2014, Defendants Orchestrated A Pre-Textual,
Retaliatory, And Bad Faith Termination Of Plaintiff’s 11.3% Ownership
Interest For $0.00.

81.

In the face of Brooks’ threat to do anything and everything in Defendants’ power to

10
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11
12

eliminate Tuli’s interest in SSC T.O.—and in light of the other Defendants’ acquiescence and

13

complicity in that threat—and, moreover, given Defendants’ failure and refusal to turn over offering

14

materials related to the Private Offering, Randhir sought formal responses regarding the proposed

15

Private Placement, including but not limited to the basis for the $17,261 per unit valuation.

16
17
18

82.

To that end, the following exchange of letters was made between Tuli (acting through

counsel) and the Defendants (through counsel):
a) On February 13, 2014, Tuli, acting though counsel, wrote and distributed to

19

Defendants and other members of SSC T.O. a letter regarding the squeeze-out,

20

dilution, and buy-out dispute between Tuli and the Defendants, and Tuli’s

21

concern about the dilutive and illegal non-FMV Private Placement, a true and

22

correct copy of which is attached hereto and incorporated herein by this reference

23

as Exhibit Q.

24

b) On February 14, 2014, Symbion and SSC T.O. (with Defendants’ knowledge and

25

approval) responded to Tuli’s concerns and requests though their counsel’s letter,

26

a true and correct copy of which is attached hereto and incorporated herein by this

27

reference as Exhibit R.

28

c) Tuli responded though his counsel’s letter dated February 24, 2014, a true and
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1

correct copy of which is attached hereto and incorporated herein by this reference

2

as Exhibit S.

3

d) Symbion and SSC T.O. (with Defendants’ knowledge and approval) responded

4

through their counsel by their letter dated February 27, 2014, a true and correct

5

copy of which is attached hereto and incorporated herein by this reference as

6

Exhibit T.

7

e) Tuli in turn responded though his counsel’s letter dated March 6, 2014, a true and

8

correct copy of which is attached hereto and incorporated herein by this reference

9

as Exhibit U.
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10

f) Symbion and SSC T.O. (with Defendants’ knowledge and approval) responded

11

through their counsel by their letter dated March 7, 2014, a true and correct copy

12

of which is attached hereto and incorporated herein by this reference as Exhibit

13

V.

14

g) Tuli then responded though his counsel’s letter dated March 11, 2014, a true and

15

correct copy of which is attached hereto and incorporated herein by this

16

reference as Exhibit W.

17

h) Symbion and SSC T.O. (with Defendants’ knowledge and approval) responded

18

through their counsel by their letter dated March 18, 2014, a true and correct

19

copy of which is attached hereto and incorporated herein by this reference as

20

Exhibit X. It is in that letter that the Defendants purport to dictate their coerced

21

purchase (through SMBISS T.O.) of Tuli’s 11.3% founding membership interest

22

in SSC T.O. for $0.00.

23

G.

Plaintiff’s Concerns That The Private Placement Was Predicated On A LowBall Per-Unit Valuation That Violated Anti-Kickback Laws Were Fully
Justified By The Offering Memorandum, Valuation Report, And Company
Financials.

83.

On March 3, 2014, in the midst of this letter exchange, Tuli (through his counsel)

24
25
26
27
28

was finally granted access to the many critical records which Defendants previously had withheld
from him, improperly and in bad faith. It was then that Tuli obtained for the first time not only
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF

- 27 -

1

copies of SSC T.O. financial documents, minutes, and meeting packages, and other operational and

2

financial documents that previously had been wrongfully withheld from him in breach of the various

3

Operating Agreements and his statutory rights, but also the Confidential Private Placement

4

Memorandum (the “Offering Memorandum”), a true and correct copy of which is attached hereto

5

and incorporated by this reference as Exhibit Y, Physician Investor Subscription Agreements, and a

6

“Draft” Valuation Report prepared on behalf of Symbion, SSC T.O. and the Governing Board by

7

Brown, Gibbons, Lang & Company Securities, Inc. (“BGLC”) and Symbion’s counsel, Waller,

8

Landsden, Dortch & Davis LLP (the “Waller Firm”).

9
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10

84.

At page 30 of the Offering Memorandum, Symbion, the Governing Board, and the

Waller Firm make the following startling admission against interest:

11

“Because the ownership and operations of the Center will not meet the

12

requirements of the ASC Safe Harbor or any other safe harbor provision, the

13

LLC’s distribution of available cash to it physician Members will not be

14

protected from review and prosecution under the Anti-Kickback Statute.”

15

(Emphasis added.)

16

85.

The two primary federal health care laws—42 U.S.C. § 1320a-7b(b)(1) et seq. and

17

the regulations promulgated thereunder (the “anti-kickback statute”) and 42 U.S.C. § 1395nn et seq.

18

and the regulations promulgated thereunder (the “Stark law”)—both prohibit inducement of

19

investments by physician investors through the sale of ownership interests in an ASC at a low-ball

20

valuation that does not correspond to credible fair market value (“FMV”), unless one or more

21

statutory or regulatory “safe harbors” apply. The anti-kickback statute prohibits an ASC, its

22

physician owners, or any other person or entity from knowingly giving or getting anything of value

23

in exchange for referrals or orders for items or services that may be covered by a federal health care

24

program.

25

86.

The State of California has enacted several anti-kickback and anti-fraud provisions

26

that are intended to prevent fraud and abuse in the provision of health care goods and services.

27

Section 650 of the California Business and Professions Code prohibits a licensed health care

28

provider from offering, delivering, receiving, or accepting any rebate, refund, commission,
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1

preference, patronage dividend, discount, or other consideration, whether in the form of money or

2

otherwise, as compensation or inducement for referring patients, clients, or customers to any person.

3

It provides as follows:

4

“...The offer, delivery, receipt or acceptance, by any person licensed under this

5

division or the Chiropractic Initiative Act of any rebate, refund, commission,

6

preference, patronage dividend, discount, or other consideration, whether in the

7

form of money or otherwise, as compensation or inducement for referring patients,

8

clients, or customers to any person, irrespective of any membership, proprietary

9

interest or co-ownership in or with any person to whom these patients, clients or

10

customers are referred is unlawful.”

11

87.

The California Business and Professions Code provides that the referral of a patient

12

by a provider to an ASC in which the provider has a proprietary interest or co-ownership is unlawful

13

if the provider’s return on investment for his or her proprietary interest or co-ownership is not based

14

upon the amount of the capital investment or proportional ownership of the provider.

15

88.

Similarly, California Welfare and Institutions Code section 14107.2, modeled after

16

the federal Medicare anti-kickback statute (42 U.S.C.A. section 1320a-7b), proscribes criminal

17

penalties for the offer or payment of “any remuneration, including, but not restricted to, any

18

kickback, bribe, or rebate . . . to refer any individual to a person for the furnishing or arranging for

19

furnishing of any service,” or “to purchase, lease, order or arrange for or recommend the purchasing,

20

leasing or ordering of any goods, facility, service or merchandise,” for which payment may be made

21

by Medi-Cal.

22

89.

California’s Insurance Code also contains an anti-kickback prohibition relating to

23

claims that are paid by non-governmental insurers. Insurance Code § 754(a) provides that it is

24

unlawful for any person to solicit, receive, offer, or pay any referral fee for the referral of an

25

individual for the furnishing of services or goods for which the person knows or should have known

26

whole or partial reimbursement is or may be made, directly or indirectly, by any insurer. As used in

27

this section, a referral fee is a fee paid by a person furnishing goods or services to another in return

28

for the referral of an individual to that person for the furnishing of services or goods. It includes any
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF

- 29 -

1

referral fee, kickback, bribe, or rebate, whether made directly or indirectly, overtly or covertly, or in

2

cash or in kind.

3

In the absence of any “safe harbor” exemption, violations of the anti-kickback and

4

anti-fraud provisions of the California Business and Professions, Welfare and Institutions, Health

5

and Safety, and Insurance Codes are criminal offenses and are punishable by imprisonment and the

6

imposition of substantial monetary penalties.

7
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90.

91.

In that regard, section 14 of the Medicare and Medicaid Patient and Program

8

Protection Act of 1987 (Pub. L. No. 100-93) requires the U.S. Department of Health & Human

9

Services (HHS) to promulgate “safe harbor” regulations. The ASC safe harbor (42 C.F.R. §

10

1001.952(r)) is divided into the following four categories: (1) surgeon-owned ASCs, (2) single-

11

specialty ASCs, (3) multi-specialty ASCs, and (4) hospital/physician owned ASCs. SSC T.O. is a

12

multi-specialty ASC. The ASC safe harbor also requires that the investment terms must not be

13

related to the previous or expected volume of referrals, services furnished, or the amount of business

14

otherwise generated from that investor or entity. This requirement highlights the Office of Inspector

15

General’s (OIG’s) concern that an ASC may otherwise attempt to disguise improper kickbacks or

16

referral payments as legitimate investment income, because in the ASC context (64 Fed. Reg.

17

63,518, 63,536 (Nov. 19, 1999)), HHS’ “chief concern is that a return on an investment in an ASC

18

might be a disguised payment for referrals.”

19

92.

The Center for Medicare Services (CMS) defines FMV as “the value in arm’s-length

20

transactions, consistent with the general market value. ‘General market value’ means the price that

21

an asset would bring, as the result of bona fide bargaining between well-informed buyers and sellers

22

who are not otherwise in a position to generate business for the other party, on the date of

23

acquisition of the asset. Usually, the fair market price is the price at which bona fide sales have

24

been consummated for assets of like type, quality, and quantity in a particular market at the time of

25

acquisition.”

26

93.

27

“means the value in arm’s-length transactions, consistent with the general market

28

value. ‘General market value’ means the price that an asset would bring, as the

The regulations at 42 CFR 411.351 state that FMV:
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1

result of bona fide bargaining between well-informed buyers and sellers who are

2

not otherwise in a position to generate business for the other party, or the

3

compensation that would be included in a service agreement, as the result of bona

4

fide bargaining between well-informed parties to the agreement who are not

5

otherwise in a position to generate business for the other party, on the date of

6

acquisition of the asset or at the time of the service agreement. Usually, the fair

7

market price is the price at which bona fide sales have been consummated for

8

assets of like type, quality, and quantity in a particular market at the time of

9

acquisition, or the compensation that has been included in bona fide service

10

agreements with comparable terms at the time of the agreement, where the price

11

or compensation has not been determined in any manner that takes into account

12

the volume or value of anticipated or actual referrals.”

13

94.

In particular, the safe harbor protection established in the implementing regulations

14

for the Anti-Kickback Statute requires that the amount of payment to a physician investor in return

15

for the investment be directly proportional to the amount of capital invested by that investor. 42

16

C.F.R. § 1001.952(r)(4)(iii). This requirement helps ensure that referral sources are not rewarded

17

for their referrals through investment returns that are disproportionate to the capital they invested.

18

But that is exactly what has happened here; and Mr. Tuli’s concerns have been borne out by the

19

facts.

20

95.

In the context of a proposed sale of an equity interest in an existing ASC, the

21

purchase price usually and customarily, as a matter of standard industry practice, is based on the

22

following formula: (1) the ASC’s EBITDA for the 12-month period preceding the buy-in date,

23

multiplied by (2) a multiple; less (3) the ASC’s long-term debt; multiplied by (4) the percentage

24

being acquired. For a mature ASC such as SSC T.O., this typically results in a significant purchase

25

price, with EBITDA multiples in excess of 6 being common and in excess of 8 not unusual.

26

96.

Assuming SSC T.O. will generate in FY2014 the same EBITDA as it did in FY2013,

27

a $17,261 per-Unit purchase price would generate distributable income per-Unit in excess of 62%

28

per annum. It also is based on just 1.5 X EBITDA for FY2013—an absurdly low valuation. That
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF

- 31 -

1

annual rate of return is grossly disproportionate to the amount of capital invested and therefore does

2

not meet the safe harbor requirements of 42 C.F.R. § 1001.952(r)(4)(iii) and constitutes a facial

3

violation of the anti-kickback statute (and Cal. Bus. & Prof. Code § 650). It also constitutes a

4

breach of Section 3.3 of the 3rd A&R Op. Agmt., which requires compliance with the Stark Act, the

5

anti-kickback statute, and related statues and implementing regulations.
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6

97.

The BGLC “draft” Valuation Report (a true and correct copy of which is attached

7

hereto and incorporated by this reference as Exhibit Z) was commissioned by Symbion and the

8

Waller Firm to provide “cover” and “plausible deniability” regarding Defendants’ bad faith and

9

collusive efforts to (i) provide illegal inducements to referring physician investors outside any anti-

10

kickback statute safe harbor, and (ii) set a low-ball per-unit valuation precedent for their coercive

11

buy-out efforts regarding Tuli’s 11.3% founding membership interest in SSC T.O. Contrary to

12

Defendants’ assertion, the Valuation Report was hardly “independent.” BCGL is regularly retained

13

by Symbion and its affiliates in connection with ASC mergers and acquisitions and other corporate

14

deals, it was the Placement Agent for the Private Placement at issue, and it had a financial interest in

15

the deal apart from the fee paid for the Valuation Report itself.

16

98.

No disparagement by Tuli occurred by his raising a “red flag” in house (internally to

17

the company) about potential statutory and regulatory violations that implicated not only Tuli’s

18

membership interest and investment value, but those of all members of SSC T.O. (as well as the

19

interests of SSC T.O.’s employees, patients, and other stakeholders). The illegality admission in the

20

Private Offering Memorandum and the grossly disproportionate rate of return on the low-ball

21

valuation of the new Class A Units are demonstrable facts, not “false and reckless charges” or “false

22

claims” as erroneously urged in Defendants’ letters attached hereto. “False” and “reckless” aptly

23

describe, however, Defendants’ pretextual and retaliatory invocation of the “Terminating Event”

24

provisions of the 3rd A&R Op. Agmt. in response to Tuli’s wholly proper assertion of his rights and

25

expressions of concern about a dilutive, discriminatory, and illegal Private Placement that

26

Defendants admit “will not be protected from review and prosecution under the Anti-Kickback

27

Statute.” (Offering Memorandum, p. 30 [Exhibit Y hereto].)

28

99.

As a direct and proximate result of the Defendants’ bad faith misconduct, Tuli has
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1

been deprived of his 11.3% ownership interest in the company he conceptualized and founded,

2

resulting in the loss of voting rights and other privileges, the theft of over $506,000 in his capital

3

account, the theft of the ratable percentage he is entitled to receive from the settlement of the Cigna

4

account receivable in excess of $641,000, and the theft of income distributions corresponding to his

5

11.3% ownership interest, which in 2013 resulted in over $1.15 Million in investment earnings, and

6

which would be even more profitable in 2014 and beyond. Defendants’ bad faith is demonstrated by

7

the fact that the original purchase valuation and First and Second Purchase Option Right under the

8

applicable SSC T.O. Operating Agreements used a 6.8 EBITDA multiplier, they offered new units

9

to referral-rich physician investors for only 1.5 times EBITDA (for 2013), in violation of the anti-

10

kickback laws and regulations, and purported to extinguish and buy back Tuli’s 11.3% founding

11

membership interest (worth approximately $8,000,000) for nothing.

12

VI.

CAUSES OF ACTION

13

FIRST CAUSE OF ACTION

14

(For Breach of Breach of Fiduciary Duties Against Defendants SMBISS T.O., Goodwin, Kennedy,

15

Brooks, Chi, Cohen, and Farnum)

16
17
18

100.

Plaintiff re-alleges and incorporates herein as though fully set forth Paragraphs 1

through 99 of this Complaint.
101.

Defendants SMBISS T.O., Goodwin, Kennedy, Brooks, Chi, Cohen, and Farnum, are

19

controlling-interest holders and members of the Governing Board of SSC T.O., and therefore owed

20

fiduciary duties of care and fidelity to Tuli and other non-controlling, minority interest holders of

21

SSC T.O.

22

102.

The Beverly-Killea Act, as codified at Section 17000 et seq. of the California

23

Corporations Code, under which SSC T.O. was formed and to which the 3rd A&R Op. Agmt. refers

24

to as “the Act,” was repealed effective January 1, 2014, by the terms of former Corporations Code §

25

17657. Accordingly, the waiver set forth in Section 12.9 (e) of the 3rd A&R Op. Agmt. of “the right

26

to claim a breach of fiduciary duty under Section 17153 of the Act” is moot and inoperable, as

27

Section 17153 and all other provisions of the Act have been repealed. Section 12.9 (e) does not

28

provide that fiduciary duties are disclaimed under common law or statutory law, or as otherwise
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1

might exist. It instead refers specifically to a “claim a breach of fiduciary duty under Section 17153

2

of the Act” (emphasis added), which now is inapplicable.
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3

103.

The new California Revised Uniform Limited Liability Company Act (the

4

“RULLCA”), added by Stats 2012 ch. 419 § 20 (SB 323), effective January 1, 2013 and made

5

operative January 1, 2014, is codified at Section § 17701.01 et seq. of the California Corporations

6

Code. Section 17713.04 provides that RULLCA’s provisions “shall apply to all domestic limited

7

liability companies existing on or after January 1, 2014, . . . and to all actions taken by the managers

8

or members of a limited liability company on or after that date.” Defendants’ bogus, pretextual, and

9

retaliatory February 14, 2014 Notice of Terminating Event, the March 18, 2014 notice of purchase

10

of Tuli’s 11.3% ownership interest in SSC T.O. for $0.00, and the conduct immediately surrounding

11

those actions all occurred after January 1, 2014. Accordingly, the waiver in the 3rd A&R Op. Agmt.

12

of fiduciary duties under Section 17153 of the Beverly-Killea Act is moot and ineffective because of

13

the statute’s repeal, and the fiduciary duties of the Governing Board of SSC T.O. are now governed

14

by Section 17704.09 of RULLCA, effective January 1, 2014.

15

104.

Section 17704.09 of RULLCA provides that, in manager-managed LLCs—such as

16

SSC T.O., which is managed by the Governing Board sued herein—the members of the Governing

17

Board owe to the company and the other members duties of loyalty and care. With respect to the

18

duty of care in particular, members of the Governing Board are prohibited from “engaging in grossly

19

negligent or reckless conduct, intentional misconduct, or a knowing violation of law.” (Cal. Corp.

20

Code § 17704.09(c).) Members of the Governing Board also are required, under Section

21

17704.09(d), to “discharge the duties to a limited liability company and the other members under

22

this title or under the operating agreement and exercise any rights consistent with the obligation of

23

good faith and fair dealing.” All of the conduct of Defendants SMBISS T.O., Goodwin, Kennedy,

24

Brooks, Chi, Cohen, and Farnum after January 1, 2014 was subject to the fiduciary requirements of

25

Section 17704.09 of RULLCA.

26

105.

Defendant Brooks at all relevant times owed and continues to owe fiduciary duties of

27

care and fidelity to Tuli as his partner and co-managing member in Parthenon, as a matter of

28

common law and under Section 17153 of the California Corporations Code, for all bad faith conduct
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1

which occurred prior to January 1, 2014. Defendants SMBISS T.O., Goodwin, Kennedy, Brooks,

2

Chi, Cohen, and Farnum misconduct after January 1, 2014 is subject to the fiduciary obligations set

3

forth in Section 17704.09 of RULLCA.
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4

106.

Defendants SMBISS T.O., Goodwin, Kennedy, Brooks, Chi, Cohen, and Farnum

5

have violated their fiduciary duties of care and of good faith and fair dealing owed to Tuli by

6

(among other grossly negligent, bad faith, and intentional misconduct):

7

a) Colluding with Brooks to cancel the Consulting Agreement while continuing to

8

secretly pay management fees to Brooks, colluding with Brooks to refuse to

9

assign the right or otherwise permit Parthenon to sue for wrongful termination of

10

the Consulting Agreement, and refusing to pay the Deferred Payment owed to

11

Tuli upon termination of the Consulting Agreement under the MRPA;

12

b) Approving the Private Offering predicated on a below-FMV valuation for the

13

Class A Units that did not fall within any safe harbor exception to federal and

14

California anti-kickback statutes and regulations, not permitting Tuli to know

15

about, comment upon, or object to it beforehand, and proceeding with it anyway

16

after Tuli complained about it;

17

c) Retaliating against Tuli in bad faith when he expressed concerns and raised a “red

18

flag” regarding the dilutive and potentially illegal low-ball valuation of the new

19

Class A Units being offered in the December 2013 Private Offering;

20
21
22

d) Falsely claiming that such concerns were “false,” “reckless,” “defamatory,” and
designed to “adversely affect” the company’s operations;
e) Knowingly and recklessly violating the anti-kickback statute as admitted in page

23

30 of the Offering Memorandum and as demonstrated by the failure of the Private

24

Placement to offer the new Class A Units at a price even even remotely

25

approaching FMV;

26

f) Colluding in bad faith to exercise the Governing Board’s discretion, unreasonably

27

and pretextually, to determine that a “Terminating Event” had occurred under

28

Section 1, Subsection (ii) of the 3rd A&R Op. Agmt.;
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1

g) Colluding in bad faith to purportedly extinguish Tuli’s 11.3% founding

2

membership interest in SSC T.O. for $0.00 by invoking the “Terminating Event”

3

and forced buy-out provisions of the 3rd A&R Op. Agmt. in bad faith in order to

4

misappropriate Tuli’s $506,000 capital account, his pro rata share of the Cigna

5

accounts receivable, his pro rata share of the proceeds of the Private Placement,

6

and his income proportionate to his 11.3% ownership interest;

7

h) Commissioning and approving a bogus, biased, and ill-founded “Valuation

8

Report” that fell far outside ordinary and customary industry valuation and

9

appraisal standards and metrics in a bad faith effort to hide their illegal and

10

dilutive motivations for the Private Placement and the low-ball squeeze-out of

11

Tuli;

12

i) Intentionally withholding information and documents from Tuli, threating him,

13

excluding him from meetings, and failing to give him notice of meetings, and

14

then using his whistleblowing about the Private Placement’s anti-kickback statute

15

implications and dilutive impact on his ownership interest as a pretext to

16

effectively steal his money for themselves and their cohorts; and

17

j) Insisting that a supposed “cure” for the pretextual “Terminating Event” would

18

require Tuli to falsely claim that his concerns about possible violations of state

19

and federal anti-kickback statutes and regulations arising from the dilutive and

20

below-FMV Private Placement were false, derogatory, and defamatory, when in

21

fact Defendants admitted in the Offering Memorandum that the Private Placement

22

“will not be protected from review and prosecution under the Anti-Kickback

23

Statute.” (Offering Memorandum, p. 30 [Exhibit Y hereto].)

24

107.

As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

25

severe financial damages which will be established according to proof at trial. The conduct

26

described herein constitutes “oppression, fraud or malice” as those terms are defined in California

27

Civil Code § 3294, and Plaintiff is therefore entitled to punitive damages in an amount according to

28

proof. Plaintiff is further informed and believe, and based upon such information and belief, alleges
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1

that:

2

a) The conduct described herein constituting oppression, fraud or malice was

3

committed by one or more officers, directors, or managing agents of Defendants

4

Symbion, SymbionARC, SymbionARC Management, SMBISS T.O. and SSC

5

T.O. who acted on their behalf; or

6

b) The conduct described herein constituting oppression, fraud or malice was

7

authorized by one or more officers, directors, or managing agents of Defendants

8

Symbion, SymbionARC, SymbionARC Management, SMBISS T.O. and SSC

9

T.O.; or
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10

c) One or more officers, directors, or managing agents of Defendants Symbion,

11

SymbionARC, SymbionARC Management, SMBISS T.O. and SSC T.O. knew of

12

the conduct constituting malice, oppression, or fraud and adopted or approved

13

that conduct after it occurred.

14

SECOND CAUSE OF ACTION

15

(For Aiding And Abetting Breach of Fiduciary Duties Against All Defendants Except Brooks)

16
17
18

108.

Plaintiff re-alleges and incorporates herein as though fully set forth Paragraphs 1

through 99 of this Complaint.
109.

Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum, as controlling-interest

19

holders and members of the Governing Board of SSC T.O., owed fiduciary duties of care and

20

fidelity to Tuli and other non-controlling, minority interest holders of SSC T.O., as specified in

21

Paragraphs 101 through 105 of this Complaint.

22
23
24

110.

Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum breached their fiduciary

duties of care and good faith owed to Tuli, as specified in Paragraph 106 of this Complaint.
111.

Defendants Symbion, SymbionARC, SymbionARC Management, Goodwin, and

25

Kennedy not only knew that Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum breached

26

their fiduciary duties of care and good faith owed to Tuli, as specified in Paragraph 106 of this

27

Complaint; they actively encouraged and provided substantial assistance for such breaches by

28

participating in the discussions, planning, and implementation of the bad faith freeze-out and
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1

squeeze-out misconduct previously alleged, and providing their consent to such misconduct,

2

including but not limited to the pre-textual, retaliatory and bad faith invocation of the Terminating

3

Event and forced buy-out provisions of the 3rd A&R Op. Agmt.

4

Defendant Brooks owed fiduciary duties of care and loyalty to Tuli as his partner and

5

co-managing member in Parthenon, under former Section 17153 of the California Corporations

6

Code and under Section 17704.09 of RULLCA.

7
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112.

113.

Defendants Symbion, SymbionARC, SymbionARC Management, Goodwin,

8

Kennedy, Chi, Cohen, and Farnum not only knew that Defendant Brooks both owed and breached

9

his fiduciary duties of care and good faith owed to Tuli, as specified in Paragraph 106 of this

10

Complaint; they actively encouraged and provided substantial assistance for such breaches by

11

participating in the discussions, planning, and implementation of the bad faith freeze-out and

12

squeeze-out misconduct previously alleged, and providing their consent to such misconduct,

13

including but not limited to the pre-textual, retaliatory and bad faith invocation of the Terminating

14

Event and forced buy-out provisions of the 3rd A&R Op. Agmt., the pre-textual and bad faith

15

cancellation of the Consulting Agreement while secretly continuing to pay consulting fees

16

afterwards to Brooks, and the refusal to pay the Deferred Payment owed under the MRPA, while

17

encouraging Brooks to refuse to provide consent to Tuli for Parthenon (of which Brooks owned

18

50a%) to sue for breach of the Consulting Agreement.

19

114.

As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

20

severe financial damages which will be established according to proof at trial. The conduct

21

described herein constitutes “oppression, fraud or malice” as those terms are defined in California

22

Civil Code § 3294, and Plaintiff is therefore entitled to punitive damages in an amount according to

23

proof. Plaintiff is further informed and believe, and based upon such information and belief,

24

alleges that:

25

a) The conduct described herein constituting oppression, fraud or malice was

26

committed by one or more officers, directors, or managing agents of Defendants

27

Symbion, SymbionARC, SymbionARC Management, SMBISS T.O. and SSC

28

T.O. who acted on their behalf; or
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1

b) The conduct described herein constituting oppression, fraud or malice was

2

authorized by one or more officers, directors, or managing agents of Defendants

3

Symbion, SymbionARC, SymbionARC Management, SMBISS T.O. and SSC

4

T.O.; or
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5

c) One or more officers, directors, or managing agents of Defendants Symbion,

6

SymbionARC, SymbionARC Management, SMBISS T.O. and SSC T.O. knew

7

of the conduct constituting malice, oppression, or fraud and adopted or approved

8

that conduct after it occurred.

9

THIRD CAUSE OF ACTION

10

(For Breach of Contract Against Defendants SMBISS T.O., SSC T.O.,

11

Brooks, Chi, Cohen, and Farnum)

12
13
14

115.

Plaintiff re-alleges and incorporates herein as though fully set forth Paragraphs 1

through 99 of this Complaint.
116.

Plaintiff, on the one hand, and defendants SMBISS T.O., Brooks, Chi, Cohen, and

15

Farnum, on the other hand, are parties to the 3rd A&R Op. Agmt. SSC T.O. is bound by the 3rd

16

A&R Op. Agmt. also by virtue of Section 17701.11(a) of RULLCA, which provides that “A limited

17

liability company is bound by and may enforce the operating agreement.”

18

117.

In Section 1 of the 3rd A&R Op. Agmt. (Exhibit D hereto, at p. 7), a “Terminating

19

Event” is defined to mean, among other things, when “A Member has disrupted the affairs of the

20

Company or has acted adversely to the best interests of the Company, as determined in the

21

reasonable discretion of the Governing Board, and fails to cure such conduct within thirty (30) days

22

after receipt of a written notice of such conduct sent by the Governing Board to such Member.”

23

(Emphasis added.)

24

118.

25

Section 3.3 of the 3rd A&R Op. Agmt., entitled “Permissible Relationships,” provides

in pertinent part as follows:

26

“Each Member understands that the Company’s and the Center’s operations are

27

subject to various state and federal laws regulating permissible relationships

28

between the Members and entities such as the Company, including 42 U.S.C. §
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1

1320a-7b(b) (the “Anti-Kickback Statute”), and 42 U.S.C. § 1395nn (the “Stark

2

Law”). It is the intent of the parties that the Company and the Center operate in a

3

manner consistent with the foregoing statutes.
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4

*

*

*

5

The intent of the Safe Harbor Tests and the other requirements set forth in this

6

Section 3.3 is to help the Company to substantially comply with the safe harbor

7

for ambulatory surgical centers promulgated by the Office of Inspector General.

8

For a waiver to be granted, the Member must be acting in good faith to comply

9

with the Safe Harbor Requirements. Further, the Governing Board may request

10

from each Member such information as it deems necessary to assess compliance

11

by such Member (or its Owners) with the Safe Harbor Requirements set forth

12

above. The Company and the Members acknowledge that all activities and

13

contracts of any kind necessary to, or in connection with, or incidental to the

14

accomplishment of, the purposes of the Company shall be lawfully can-led on or

15

performed under the laws of the State of California and various federal laws.”

16

119.

17

Section 12.9(a) of the 3rd A&R Op. Agmt., entitled “Liability of Covered Persons for

Actions,” provides in pertinent part as follows:.

18

“Notwithstanding any provision of this Agreement, common law or the Act, no

19

member of the Governing Board, the Administrative Member, principal officer of

20

the Company or the Tax Matters Member (the ‘Covered Persons’) shall be liable

21

to the Members or to the Company for any loss suffered which arises out of an act

22

or omission of such person, if, in good faith, it was determined by such persons

23

that such act or omission was in the best interests of the Company and such act or

24

omission did not constitute gross negligence or fraud, The Covered Persons shall

25

be indemnified by the Company against any and all claims, demands and losses

26

whatsoever, it the indemnitee (1) conducted himself in good faith; (ii) derived no

27

improper personal benefit, (iii) reasonably believed (A) in the case of conduct in

28

his official capacity with the Company, that his conduct was in its best interests .
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1

..”

2

120.

3

alter or eliminate the indemnification for a member or manager provided by subdivision (a) of

4

Section 17704.08 and may eliminate or limit a member or manager’s liability to the limited liability

5

company and members for money damages, except for . . . (4) Intentional infliction of harm on the

6

limited liability company or a member [or] (5) An intentional violation of criminal law.” (Emphasis

7

added.)

8
9
10
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Section 17701.10(c)(16)(g) of RULLCA provides that an “operating agreement may

121.

Defendants SMBISS T.O., SSC T.O., Brooks, Chi, Cohen, and Farnum breached

Section 3.3 of the 3rd A&R Op. Agmt. by (among other grossly negligent, bad faith, and intentional
misconduct):

11

a) Colluding with Brooks to cancel the Consulting Agreement while continuing to

12

secretly pay management fees to Brooks, colluding with Brooks to refuse to

13

assign the right or otherwise permit Parthenon to sue for wrongful termination of

14

the Consulting Agreement, and refusing to pay the Deferred Payment owed to

15

Tuli upon termination of the Consulting Agreement under the MRPA;

16

b) Approving the Private Offering predicated on a below-FMV valuation for the

17

Class A Units that did not fall within any safe harbor exception to federal and

18

California anti-kickback statutes and regulations, not permitting Tuli to know

19

about, comment upon, or object to it beforehand, and proceeding with it anyway

20

after Tuli complained about it;

21

c) Retaliating against Tuli in bad faith when he expressed concerns and raised a “red

22

flag” regarding the dilutive and potentially illegal low-ball valuation of the new

23

Class A Units being offered in the December 2013 Private Offering;

24
25
26

d) Falsely claiming that such concerns were “false,” “reckless,” “defamatory,” and
designed to “adversely affect” the company’s operations;
e) Knowingly and recklessly violating the anti-kickback statute as admitted in page

27

30 of the Offering Memorandum and as demonstrated by the failure of the Private

28

Placement to offer the new Class A Units a price even even remotely approaching
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1

FMV;

2

f) Colluding in bad faith to exercise the Governing Board’s discretion, unreasonably

3

and pretextually, to determine that a “Terminating Event” had occurred under

4

Section 1, Subsection (ii) of the 3rd A&R Op. Agmt.;

5

g) Colluding in bad faith to purportedly extinguish Tuli’s 11.3% founding

6

membership interest in SSC T.O. for $0.00 by invoking the “Terminating Event”

7

and forced buy-out provisions of the 3rd A&R Op. Agmt. in bad faith in order to

8

misappropriate Tuli’s $506,000 capital account, his pro rata share of the Cigna

9

accounts receivable, his pro rata share of the proceeds of the Private Placement,
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10

and his income proportionate to his 11.3% ownership interest;

11

h) Commissioning and approving a bogus, biased, and ill-founded “Valuation

12

Report” that fell far outside ordinary and customary industry valuation and

13

appraisal standards and metrics in a bad faith effort to hide their illegal and

14

dilutive motivations for the Private Placement and the low-ball squeeze-out of

15

Tuli;

16

i) Intentionally withholding information and documents from Tuli, threating him,

17

excluding him from meetings, and failing to give him notice of meetings, and

18

then using his whistleblowing about the Private Placement’s anti-kickback statute

19

implications and dilutive impact on his ownership interest as a pretext to

20

effectively steal his money for themselves and their cohorts; and

21

j) Insisting that a supposed “cure” for the pretextual “Terminating Event” would

22

require Tuli to falsely claim that his concerns about possible violations of state

23

and federal anti-kickback statutes and regulations arising from the dilutive and

24

below-FMV Private Placement were false, derogatory, and defamatory, when in

25

fact Defendants admitted in the Offering Memorandum that the Private Placement

26

“will not be protected from review and prosecution under the Anti-Kickback

27

Statute.” (Offering Memorandum, p. 30 [Exhibit Y hereto].)

28

122.

This same misconduct violated the “reasonable discretion” requirement for the
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1

invocation of a “Terminating Event” under Section 1 of the 3rd A&R Op. Agmt. It was not and

2

could not constitute a reasonable exercise of discretion to terminate a founding member’s interest in

3

retaliation for raising concerns about a dilutive and discriminatory syndication of new Class A Units

4

that the Offering Memorandum itself admits violated anti-kickback statutes and regulations. It was

5

not and could not constitute a reasonable exercise of discretion to terminate a founding member’s

6

interest in order to steal his $506,000 Capital Account, his ratable portion of the Cigna account

7

receivable settlement, his ratable portion of the proceeds of the Private Offering, and his ratable

8

share of distributable income, all on pre-textual and retributive grounds.
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9

123.

Plaintiff fully performed all obligations required of him under the 3rd A&R Op.

10

Agmt. The concerns he raised about the dilutive and possibly illegal effect of the below-FMV

11

Private Placement did not constitute actions “adverse to the interests” of SSC T.O., did not “disrupt

12

the affairs” of SSC T.O., and did not otherwise constitute a breach of any duty owed by Plaintiff to

13

the Defendants; and in all events such conduct was precipitated by the bad faith threats and other

14

freeze-out and squeeze-out tactics of Defendants, as hereinbefore alleged, and, as such, Plaintiff’s

15

acts in response to such misconduct are justified and excused.

16

124.

The limitation of liability provisions of Section 12.9(a) of the 3rd A&R Op. Agmt. do

17

not shield any of the Defendants from liability under their express terms and under Section

18

17701.10(c)(16)(g) of RULLCA because the Defendants conducted themselves wholly in bad faith

19

in order to inflict intentional harm on Tuli as a founding member of SSC T.O., and their conduct

20

also exposed SSC T.O. to potential criminal liability for violation of federal and state anti-kickback

21

statutes and regulations (and therefore was not and could not be undertaken in good faith in

22

furtherance of the best interests of the company), as they themselves admit in the Offering

23

Memorandum they improperly withheld from Plaintiff that “the ownership and operations of the

24

Center will not meet the requirements of the ASC Safe Harbor or any other safe harbor provision

25

[and therefore] the LLC’s distribution of available cash to it physician Members will not be

26

protected from review and prosecution under the Anti-Kickback Statute.” (Exhibit Y at pg. 30.)

27
28

125.

As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

severe financial damages which will be established according to proof at trial.
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1
2

FOURTH CAUSE OF ACTION

3

(For Breach of Contract Against Defendants SymbionARC and SARC)

4
5
6
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7

126.

Plaintiff re-alleges and incorporates herein as though fully set forth Paragraphs 1

through 99 of this Complaint.
127.

Plaintiff, on the one hand, and defendants SymbionARC Management and SARC, on

the other hand, are parties to the MRPA.

8

128.

Plaintiff fully performed all obligations required of him under the MRPA.

9

129.

Under Section 1.2 of the MRPA (Exhibit B hereto), entitled “Consideration,”

10

SymbionARC Management also was obligated to pay a “Deferred Payment” to Plaintiff under

11

specified circumstances. In particular, Section 1.2(a)of the MRPA, provides that “[t]he Deferred

12

Payment with respect to any Center shall be paid to the Sellers [i.e., Tuli, Brooks and Parthenon] at

13

the end of the Payment Period (as defined in the Consulting Agreement) for that Center.”

14

130.

Section 1.2(d)(1) of the MRPA defines “Deferred Payment” to mean, with respect to

15

SSC T.O. (which was a “Developing Center”), “two and seventy two one-hundredths (2.72) times

16

the TTM Fees with respect to a Developing Center LLC, such calculations being based for purposes

17

hereof on the product of, in the case of Existing Center LLCs, seven (7.0), and in the case of

18

Developing Center LLCs, six and eight-tenths (6.8), in all cases multiplied by the percentage of Fees

19

required by the Consulting Agreement to be paid to Sellers as a ‘Consulting and Oversight Fee’

20

(defined that term is defined in Section 2.1 of the Consulting Agreement).

21
22

131.

The Consulting Agreement (Exhibit C) defines in Section 2.1 the “Consulting and

Oversight Fee” referenced in the MRPA as follows:

23

“During all Payment Periods (as defined below), the Manager shall pay the Contractor for

24

the services rendered under Article I hereof a fee (the “Consulting and Oversight Fee”) equal

25

to the sum of:

26

fifty percent (50%) of the aggregate gross amount of all Management Fees (as

27

defined below) actually collected by Manager from an Existing Center during such

28

Existing Center’s Payment Period; and
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1

forty percent (40%) of the aggregate gross amount of all Management Fees actually

2

collected by Manager from a Developing Center during such Developing Center’s

3

Payment Period.”

4

The Consulting Agreement at Section 2.1 also defines “Payment Period” to mean,

5

“with respect to any Center, the period commencing on the Payment Commencement Date and

6

ending on the earlier of . . . the termination of the Agreement under Section 3.2, 3.3 or 3.4 hereof.”

7
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132.

133.

In Symbion’s letter to Plaintiff dated April 9, 2012, Defendants purported to inform

8

Plaintiff that they were terminating the Consulting Agreement for “habitual breaches” under Section

9

3.2 of the Consulting Agreement. Section 3.2 of the Consulting Agreement provides that

10

SymbionARC Management can terminate the Agreement for various reasons by giving notice of

11

termination to Tuli (and Brooks and Parthenon). Accordingly, SymbionARC Management was

12

obligated to pay a Deferred Payment to Tuli and Parthenon if and when SymbionARC Management

13

terminated the Consulting Agreement pursuant to section 3.2 thereof.

14

134.

As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

15

severe financial damages which will be established according to proof at trial, but which is in excess

16

of $800,000 for his 50% share of the “Deferred Payment” alone.

17

FIFTH CAUSE OF ACTION

18

(For Breach of the Implied Covenant of Good Faith and Fair Dealing Against

19

Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum)

20
21
22

135.

Plaintiff re-alleges and incorporates herein as though fully set forth Paragraphs 1

through 99 of this Complaint.
136.

Plaintiff, on the one hand, and defendants SMBISS T.O., Brooks, Chi, Cohen, and

23

Farnum, on the other hand, are parties to the 3rd A&R Op. Agmt. SSC T.O. is bound by the 3rd

24

A&R Op. Agmt. also by virtue of Section 17701.11(a) of RULLCA, which provides that “[a]

25

limited liability company is bound by and may enforce the operating agreement.”

26

137.

The 3rd A&R Op. Agmt. contained, by operation of law, an implied covenant of good

27

faith and fair dealing that neither party will do anything which will injure the right of the other to

28

receive the benefits of the agreement. The covenant of good faith finds particular application in
COMPLAINT FOR DAMAGES, AND DECLARATORY AND INJUNCTIVE RELIEF

- 45 -

1

situations where, as here, SSC T.O. and the defendant members of the Governing Board of SSC

2

T.O. were invested with a discretionary power affecting the rights of Tuli and other non-controlling,

3

minority interest holders. Such power must be exercised in good faith. SSC T.O. and the defendant

4

members of SSC T.O.’s Governing Board were prevented, by the implied covenant, from unfairly

5

frustrating Tuli’s right to receive the benefits to which he was entitled under the 3rd A&R Op. Agmt.
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6

138.

Here, Tuli owned a 11.3% founding ownership interest in SSC T.O. This was a

7

“Membership Interest” which empowered him to receive a “Sharing Percentage” of SSC T.O.’s in

8

accordance with his “Class A Percentage Interest” when any distributions were made by the

9

Governing Board of “Cash Available for Distribution,” all as defined in Section 1 of the 3rd A&R

10

Op. Agmt. Tuli had a “Capital Contribution” and a “Capital Account” in excess of $506,000 as of

11

December 31, 2013, which entitled him to receive certain benefits under the 3rd A&R Op. Agmt.,

12

and which constituted a valuable property interest in the assets of and income generated by SSC

13

T.O., including but not limited to periodic cash distributions, his ratable portion of the Cigna

14

account receivable settlement, and his ratable portion of the proceeds of the Private Placement.

15

139.

Plaintiff fully performed all obligations required of him under the 3rd A&R Op.

16

Agmt. The concerns he raised about the dilutive and possibly illegal effect of the below FMV

17

Private Placement did not constitute actions adverse to the interests of SSC T.O., did not disrupt the

18

affairs of SSC T.O., and did not otherwise constitute a breach of any duty owed by Plaintiff to the

19

Defendants; and in all events such conduct was precipitated by the bad faith threats and other freeze-

20

out and squeeze-out tactics of Defendants, as hereinbefore alleged, and, as such, Plaintiff’s acts in

21

response to such misconduct are justified and excused.

22

140.

It was not and could not constitute a reasonable exercise of discretion to terminate a

23

founding member’s interest in retaliation for raising concerns about a dilutive and discriminatory

24

syndication of new Class A Units that the Offering Memorandum itself admits was violative of anti-

25

kickback statutes and regulations. It was not and could not constitute a reasonable exercise of

26

discretion to terminate a founding member’s interest in order to steal his $506,000 Capital Account,

27

his ratable portion of the Cigna account receivable settlement, his ratable portion of the proceeds of

28

the Private Offering, and his ratable share of distributable income, all on pretextual and retributive
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1

grounds. This bad faith exercise of discretion violated the implied covenant of good faith and fair

2

dealing.

3
4

141.

severe financial damages which will be established according to proof at trial.

5

SIXTH CAUSE OF ACTION

6

(For Tortious Breach of the Implied Covenant of Good Faith and Fair Dealing

7

Against Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum)

8
9

142.

11

Plaintiff re-alleges and incorporates herein by this reference as though fully set forth

Paragraphs 1 through 99 of this Complaint.

10
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As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

143.

Plaintiff also re-alleges and incorporates herein by this reference as though fully set

forth Paragraph 121 of this Complaint.

12

144.

Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum were in a “special

13

relationship” with Tuli and owed him fiduciary duties in their capacities as members of SSC T.O.’s

14

Governing Board, as more fully alleged in Paragraphs 101 through 105 of the First Cause of Action

15

for breach of fiduciary duties, which are incorporated herein by this reference as though fully set

16

forth.

17

145.

In abusing their discretion to terminate Tuli’s interest and steal his proportionate

18

share of distributable income, capital account, and ratable proceeds from the Cigna settlement and

19

Private Placement, Defendants SMBISS T.O., Brooks, Chi, Cohen, and Farnum acted intentionally,

20

in bad faith, and with conscious disregard for Tuli’s rights, to enrich themselves at his expense and

21

to retaliate for his exposure of their dilutive, discriminatory, and illegal below-FMV Private

22

Placement.

23

146.

As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

24

severe financial damages which will be established according to proof at trial. Plaintiff is further

25

entitled to punitive damages against these Defendants and is informed and believes, and based upon

26

such information and belief, alleges that:

27
28

a) The conduct described herein constituting oppression, fraud or malice was committed
by one or more officers, directors, or managing agents of Defendants Symbion,
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1

SymbionARC, SymbionARC Management, SMBISS T.O. and SSC T.O. who acted

2

on their behalf; or
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3

b) The conduct described herein constituting oppression, fraud or malice was authorized

4

by one or more officers, directors, or managing agents of Defendants Symbion,

5

SymbionARC, SymbionARC Management, SMBISS T.O. and SSC T.O.; or

6

c) One or more officers, directors, or managing agents of Defendants Symbion,

7

SymbionARC, SymbionARC Management, SMBISS T.O. and SSC T.O. knew of

8

the conduct constituting malice, oppression, or fraud and adopted or approved that

9

conduct after it occurred.

10

SEVENTH CAUSE OF ACTION

11

(For Tortious Interference with Contractual Relations Against

12

Defendants Symbion, SARC, and SymbionARC)

13
14
15

147.

Plaintiff re-alleges and incorporates herein by this reference as though fully set forth

Paragraphs 1 through 99 of this Complaint.
148.

The 3rd A&R Op. Agmt. is a valid and enforceable contract between Tuli, on the one

16

hand, and the other members of SST T.O., and SSC T.O. itself (by virtue of Section 17701.11(a) of

17

RULLCA), on the other hand. The MRPA also is a valid and enforceable contract between Tuli, on

18

the one hand, and defendant SymbionARC Management, on the other hand.

19

149.

Defendants Symbion, SARC, and SymbionARC had knowledge of the existence and

20

terms of the 3rd A&R Op. Agmt. (Exhibit D hereto), and of the MRPA (Exhibit B hereto), as well

21

as the parties’ respective obligations thereunder. .

22

150.

Defendants Symbion, SARC, and SymbionARC, acting collectively in a common

23

enterprise, conspiracy, and joint venture, through defendants Goodwin and Kennedy as their

24

authorized agents (and others whose identities will be revealed in discovery), engaged in an

25

orchestrated series of intentional and bad faith acts -- which were not privileged and were

26

undertaken by improper means for illicit and even illegal motives -- in order to induce a breach or

27

disruption of the contractual relationship between Tuli, on the one hand, and the other parties to the

28

3rd A&R Op. Agmt. and MRPA, including but not limited to the following acts and omissions:
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1
2

a) Colluding with Brooks to cancel the Consulting Agreement while continuing to

3

secretly pay management fees to Brooks, colluding with Brooks to refuse to

4

assign the right or otherwise permit Parthenon to sue for wrongful termination of

5

the Consulting Agreement, and refusing to pay the Deferred Payment owed to

6

Tuli upon termination of the Consulting Agreement under the MRPA;

7

b) Approving the Private Offering predicated on a below-FMV valuation for the

8

Class A Units that did not fall within any safe harbor exception to federal and

9

California anti-kickback statutes and regulations, not permitting Tuli to know

10

about, comment upon, or object to it beforehand, and proceeding with it anyway

11

after Tuli complained about it;

12

c) Retaliating against Tuli in bad faith when he expressed concerns and raised a “red

13

flag” regarding the dilutive and potentially illegal low-ball valuation of the new

14

Class A Units being offered in the December 2013 Private Offering;

15
16
17

d) Falsely claiming that such concerns were “false,” “reckless,” “defamatory,” and
designed to “adversely affect” the company’s operations;
e) Knowingly and recklessly violating the anti-kickback statute as admitted in page

18

30 of the Offering Memorandum and as demonstrated by the failure of the Private

19

Placement to offer the new Class A Units a price even even remotely approaching

20

FMV;

21

f) Colluding in bad faith to exercise the Governing Board’s discretion, unreasonably

22

and pretextually, to determine that a “Terminating Event” had occurred under

23

Section 1, Subsection (ii) of the 3rd A&R Op. Agmt.;

24

g) Colluding in bad faith to purportedly extinguish Tuli’s 11.3% founding

25

membership interest in SSC T.O. for $0.00, by invoking the “Terminating Event”

26

and forced buy-out provisions of the 3rd A&R Op. Agmt. in bad faith in order to

27

misappropriate Tuli’s $506,000 capital account, his pro rata share of the Cigna

28

accounts receivable, his pro rata share of the proceeds of the Private Placement,
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1

and his income proportionate to his 11.3% ownership interest;

2

h) Commissioning and approving a bogus, biased, and ill-founded “Valuation

3

Report” that fell far outside ordinary and customary industry valuation and

4

appraisal standards and metrics in a bad faith effort to hide their illegal and

5

dilutive motivations for the Private Placement and the low-ball squeeze-out of

6

Tuli;
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7

i) Intentionally withholding information and documents from Tuli, threating him,

8

excluding him from meetings, and failing to give him notice of meetings, and

9

then using his whistleblowing about the Private Placement’s anti-kickback statute

10

implications and dilutive impact on his ownership interest as a pretext to

11

effectively steal his money for themselves and their cohorts; and

12

j) Insisting that a supposed “cure” for the pretextual “Terminating Event” would

13

require Tuli to falsely claim that his concerns about possible violations of state

14

and federal anti-kickback statutes and regulations arising from the dilutive and

15

below-FMV Private Placement were false, derogatory, and defamatory, when in

16

fact Defendants admitted in the Offering Memorandum that the Private Placement

17

“will not be protected from review and prosecution under the Anti-Kickback

18

Statute.” (Offering Memorandum, p. 30 [Exhibit Y hereto].)

19

151.

As a direct and proximate result of Defendants’ misconduct, Plaintiff has suffered

20

severe financial damages which will be established according to proof at trial. Plaintiff is further

21

informed and believe, and based upon such information and belief, alleges that:

22

a) the conduct described herein constituting oppression, fraud or malice was

23

committed by one or more officers, directors, or managing agents of Defendants

24

Symbion, SymbionARC, SymbionARC Management, SMBISS T.O. and SSC

25

T.O. who acted on their behalf; or

26

b) the conduct described herein constituting oppression, fraud or malice was

27

authorized by one or more officers, directors, or managing agents of Defendants

28

Symbion, SymbionARC, SymbionARC Management, SMBISS T.O. and SSC
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T.O.; or

2
3

SymbionARC, SymbionARC Management, SMBISS T.O. and SSC T.O. knew

4

of the conduct constituting malice, oppression, or fraud and adopted or approved

5

that conduct after it occurred.

6

EIGHTH CAUSE OF ACTION

7

(For Violation of Cal. Bus. & Prof. Code § 17200 et seq. against all Defendants)

8
9
10
LARSON │ ALBERT LLP
Los Angeles, California

c) one or more officers, directors, or managing agents of Defendants Symbion,

152.

Plaintiff re-alleges and incorporates herein by this reference as though fully set forth

Paragraphs 1 through 99 of this Complaint.
153.

The California Unfair Competition Law (“UCL”), set forth in California Business

11

and Professions Code Section 17200 et seq., prohibits acts of unfair competition, which include “any

12

unlawful, unfair or fraudulent business act or practice . . . .” Section 17200 of the UCL imposes

13

strict liability for violations and does not require proof that Defendants intended to injure anyone.

14

Section 17200 borrows violations of other laws and treats those transgressions, when committed as a

15

business activity, as “unlawful” business practices. Thus, the “unlawful” practices prohibited by

16

Section 17200 are any practices forbidden by law, be it civil or criminal, federal, state, or municipal,

17

statutory, regulatory, or court-made. Such “unlawful” business practices are independently

18

actionable under Section 17200 and subject to the distinct remedies provided hereunder.

19

154.

By authorizing, marketing, and consummating the syndication of new Class A Units

20

for SSC T.O. in the Private Placement that were far below FMV, and which did not fall within any

21

safe harbor under state or federal anti-kickback statutes and regulations, and by retaliating against

22

Tuli in bad faith as a concerned whistleblower, as alleged herein, Defendants have committed an

23

“unlawful” business practice or act within the meaning of California Business and Professions Code

24

Section 17200. The Defendants, and each of them, have committed an “unlawful” practice or act

25

within the meaning of Section 17200 of the UCL because, among other violations, their conduct

26

intentionally failed to comply with safe harbor for investment income from physician/hospital-

27

owned ASCs under 42 C.F.R. § 1001.952(r)(4), and violated (among other statutes and regulations)

28

the federal anti-kickback statute (42 U.S.C. § 1320a-7b(b)), California Business and Professions
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1

Code § 650, and California Welfare and Institutions Code § 14107.2. Defendant Brooks’ bad faith

2

conduct prior to January 1, 2014, as alleged herein, also violated former Section 17153 of the

3

California Corporations Code. Defendants SMBISS T.O., Goodwin, Kennedy, Brooks, Chi, Cohen,

4

and Farnum misconduct after January 1, 2014, as alleged herein, also violated Section 17704.09 of

5

RULLCA.
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6

155.

Defendants’ misconduct, as previously alleged, also constitute an “unfair” business

7

practice or act within the meaning of Section 17200 of the UCL, because it violates the strong public

8

policy of this State (a) to ensure that the investing public and minority interest holders are protected

9

from frauds, deceptions, fiduciary breaches, and other bad faith conduct committed in investment

10

transactions and schemes conducted in this State; (b) to ensure that minority interest holders in

11

companies headquartered in this State are not subject to oppressive and self-dealing actions by

12

majority interest holders in breach of their fiduciary duties; to ensure that governing boards of

13

business enterprises formed, operated, and headquartered in this State comply with their fiduciary

14

and statutory obligations in good faith; and (d) to ensure that ASCs funded and operated in this State

15

comply with state and federal anti-kickback statutes and regulations.

16

156.

Defendants’ misconduct, as previously alleged, also constitute a “fraudulent”

17

business practice or act within the meaning of Section 17200 of the UCL, because the public,

18

creditors, and potential investors were likely to be deceived because Defendants misrepresented and

19

failed to disclose the truth about the true FMV of SSC T.O. and its Class A Units, masked the true

20

scope of the illegality of the Private Placement under applicable federal and state anti-kickback

21

statutes and regulations, and hid the truth about their improper motives, bad faith, and fiduciary

22

breaches..

23

157.

As a result of Defendants’ unlawful, unfair and fraudulent conduct performed in

24

furtherance of the Defendants’ concerted scheme, conspiracy and joint venture enterprise,

25

Defendants have been unjustly enriched in an amount as yet is unascertained, which will be

26

determined according to proof at trial, but which includes their ill-gotten receipt from Plaintiff.

27
28

158.

Plaintiff has suffered “injury in fact” within the meaning of Section 17204 of the

UCL as a result of the Defendants’ actions. Plaintiff has suffered distinct and palpable injury as a
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1

result of the Defendants’ misconduct which is (a) concrete and particularized, and (b) is actual and

2

imminent, not conjectural or hypothetical, including but not limited to the extinguishment of his

3

11.3% founding membership interest in SSC T.O., the misappropriation of his more than $506,000

4

capital account, the misappropriation of his ratable share of the Cigna account receivable settlement,

5

the misappropriation of his ratable share of the proceeds of the Private Placement, the loss of his

6

50% share of the Deferred Payment due under the MRPA, and the misappropriation of his ratable

7

share of SSC T.O.’s distributable income.
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8

159.

Under Section 17203 of the UCL, Plaintiff is entitled to equitable relief in the form of

9

an accounting, restitution and disgorgement of all ill-gotten gains, earnings, profits, compensation

10

and benefits obtained by Defendants. The Court should impose a constructive trust a constructive

11

trust on all ill-gotten gains that presently and in the future are withheld by the Defendants.

12

160.

Moreover, pursuant to California Business and Professions Code Section 17205,

13

Plaintiff’s remedies under Business and Professions Code Sections 17200 et seq. are cumulative

14

with remedies under all other statutory and common law remedies available in this State.

15

161.

Pursuant to Section 17203 of the UCL, Plaintiff seeks a further order by this Court

16

enjoining Defendants from continuing to conduct business through the unlawful, unfair and

17

fraudulent business practices and acts described in this Complaint; and from failing to fully disclose

18

to the true nature of their business practices. Plaintiff seeks a further injunction mandating that the

19

Governing Board of SSC T.O. reinstall Plaintiff as a member of SSC T.O and restore the status quo

20

ante regarding his investment position in the company.

21

NINTH CAUSE OF ACTION

22

(For Declaratory and Injunctive Relief against Defendants

23

SMBISS T.O., Brooks, Chi, Cohen, and Farnum)

24

162.

Plaintiff re-alleges and incorporates herein by this reference as though fully set forth

25

Paragraphs 1 through 99 of this Complaint, and those allegations set forth in the various paragraphs

26

comprising the First, Fifth, Sixth, and Eighth causes of action, hereinabove.

27
28

163.

Plaintiff also re-alleges and incorporates herein by this reference as though fully set

forth Paragraphs 101 through 106 of this Complaint.
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1

Defendants SMBISS T.O. (acting through defendants Goodwin and Kennedy),

2

together with defendants Brooks, Chi, Cohen, and Farnum comprised the full membership of SSC

3

T.O. Governing Board at the time Defendants purported to terminate Plaintiff’s 11.3% founding

4

membership interest in SSC T.O. for $0.00.

5
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164.

165.

An actual controversy has arisen between Plaintiff and Defendants in that Plaintiff

6

contends, and Defendants deny, that Defendants’ purported invocation of a “Terminating Event”

7

under Section 1 of the 3rd A&R Op. Agmt. (Exhibit D hereto) was invalid and done in bad faith, no

8

“Terminating Event” has occurred in equity or in the eyes of law, and as such no right has accrued

9

based thereon to purchase the Class A Units of Plaintiff; the forced purchase of Plaintiff’s Class A

10

Units in SSC T.O. for $0.00 under Section 10.2.1 of the Section 1 of the 3rd A&R Op. Agmt. is null

11

and void; and Plaintiff is entitled to be restored to the status quo ante regarding his investment

12

position in SSC T.O.

13
14
15

166.

A judicial declaration in that regard is necessary so that the parties may ascertain

their rights in this controversy.
167.

Plaintiff is without a plain, speedy and adequate remedy in the ordinary course of law

16

to compel Defendants to restore Plaintiff’s 11.3% membership interest in SSC T.O. In the facts of

17

the case, the balance of convenience and hardships tips strongly in favor of the Plaintiff

18

168.

Plaintiff has suffered and will continue to suffer irreparable injury unless and until

19

this Court enjoins the Defendant from continuing to misappropriate funds which belong to Plaintiff

20

and restores Plaintiff’s 11.3% Class A membership interest in SSC T.O. The Court also should

21

impose a constructive trust on all ill-gotten gains that presently and in the future are obtained by the

22

Defendants, including but not limited to (i) 11.3% of all distributable cash, (ii) $506,000,

23

corresponding to Tuli’s SSC T.O. capital account, (iii) at least $800,000 owed to Tuli as a “Deferred

24

Payment” for the sale his management rights regarding SSC T.O., (iv) 11.3% of the proceeds of the

25

Private Placement (v) 11.3% of the proceeds of the $641,000 account receivable owed to SSC T.O.

26

by Cigna.

27
28

169.

Defendant’s illegal and bad faith conduct is ongoing and threatens to be continued in

the future, and therefore should be enjoined.
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1

VII.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for the following relief and judgment as follows:

2
3

(A) For injunctive relief requiring Defendants to restore Plaintiff to the status quo ante;

4

(B) For an accounting, restitution and disgorgement by Defendants of all ill-gotten gains,

profits, and benefits, and imposition of a constructive trust regarding such monies;

5
6

(C) For damages against each Defendant according to proof at trial;

7

(D) For punitive damages on such claims and in such amounts as may be permitted by

law;

8
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9

(E)

For an award of attorneys’ fees and costs of suit under Section 10.4 of the MRPA

10

(“Legal Fees and Costs. In the event a Party elects to incur legal expenses to enforce

11

or interpret any provision of this Agreement by judicial proceedings, the prevailing

12

Party will be entitled to recover such legal expenses, including, without limitation,

13

reasonable attorney’s fees, costs and necessary disbursements at all court levels, in

14

addition to any other relief to which such Party shall be entitled”) and under Section

15

16.12 of the 3rd A&R Op. Agmt. (“Attorneys’ Fees. In the event a party elects to

16

incur legal expenses to enforce, defend or interpret any provision of this Agreement

17

by judicial proceedings, the prevailing party will be entitled to recover such legal

18

expenses, including, without limitation, reasonable attorneys’ fees, costs and

19

necessary disbursements at all court levels, in addition to any other relief to which

20

such party shall be entitled”);

21

(F) For pre-judgment interest as may be allowed by law; and

22

(G) For such other and further relief as is authorized and just in the circumstances.

23

///

24

///

25

///

26

///

27
28
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1
2
3
4
5
6

JURY TRIAL DEMAND
Plaintiff hereby demands trial by jury. Although Section 16.15 of the 3rd A&R Op. Agmt.
sets forth a purported jury trial waiver, such pre-dispute jury trial waivers are unenforceable in
California under Grafton Partners L.P. v. Superior Court (2005) 36 Cal.4th 944.
Dated: April 11, 2014

Respectfully submitted,
LARSON │ ALBERT LLP

7
8

By:

9

Mark Anchor Albert
Attorneys for Plaintiff Randhir S. Tuli

10
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PURCHASE AGREEMENT
THIS PURCHASE AGREEMENT (this "Agreement'), dated as of July 27, 2005, is by
and among those members of Specialty Surgical Center, LLC, a California limited liability
company (the 'Beverly Hills LLC'), Specialty Surgical Center of Encino, LLC, a California
limited liability company (the 'Encino LLC'), Specialty Surgical Center of hvine, LLC, a
California limited liability company (the 'Irvine LLC"), Specialty Surgical Center of Arcadia,
LLC, a California limited liability company (the "Arcadia LLC') (each an "LLC" and
collectively, the 'LLCs') identified on Exhibit A hereto (each a 'Seller" and, collectively, the
'Sellers'), and SMBISS Beverly Hills, LLC, a Tennessee limited liability company, SMBISS
Encino, LLC, a Tennessee limited liability company, SMBISS Arcadia, LLC, a Tennessee
limited liability company and SMBISS Irvine, LLC, a Tennessee limited liability company,
(each a 'Purchaser'" and collectively, the 'Purchasers'). The Sellers and Purchasers are
sometimes referred to herein individually as a "Party" and collectively as the "Parties." Symbion
Ambulatory Resource Centres, Inc., a Tennessee corporation ('SARC'), joins herein solely for
the purposes of manifesting its agreement with Article VIII hereof.
RECITALS:
WHEREAS, as of the date hereofthe Sellers collectively own the outstanding membership interests and economic
(A)
interests comprised of membership units of ownership in the LLCs (collectively, the "Ownership
Interests') in the percentages set forth on Exhibit A hereto; and

u
E

(B)
Andrew A. Brooks, M.D. ('Brooks15 and Randhir S. Tuli ffuli') own, and
together with Parthenon Management Partners, LLC, a California limited liability company
('Parthenon," together with Brooks and Tuli, the 'Managers'), have certain rights in and to
(other than with respect to Beverly Hills LLC, as to which Parthenon holds no rights), those
certain economic interests that entitle such Persons to receive consideration for and obligate such
Persons to perform certain management responsibilities for and on behalf of each LLC
(collectively, the 'Management Rights'?, all as are more particularly described in Sections 5.6(a)
and 5.6(b) of the Beverly Hills Operating Agreement, Sections 5.6(a) and 6.4(b) of the Encino
Operating Agreement, Sections 5.7(a) and 6.2(f) of each the hvine Operating Agreement and the
Arcadia Operating Agreement; and
WHEREAS, the Beverly Hills LLC leases space for, owns the assets of, and operates an
outpatient surgery center located at 9575 Brighton Way, Suite 100, Beverly Hills, CA 90210 (the.
"Brighton Center's and owns a 99% general partner interest in Specialty Surgical Center of
Beverly Hills, L.P., a California limited partnership (the "Wilshire Partnership% which leases
space for, owns the assets of, and operates an outpatient surgery center located at 8670 Wilshire
Boulevard, Suite 300, Beverly Hills, CA 90211 (the "Wilshire Center"};
WHEREAS, the Encino LLC owns a 99% general partner interest in Specialty Surgical
Center of Encino, L.P., a California limited partnership (the 'Encino Partnership's, which leases
space for, owns the assets of, and operates an outpatient surgery center located at 16501 Ventura
Boulevard, Suite 103, Encino, CA 91436 (the 'Encino Center's;
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WHEREAS, the Irvine LLC owns a 99% general partner interest in Specialty Surgical
Center of Irvine, L.P., a California limited partnership (the 'Irvine Partnership', which leases
space for, owns the assets of, and operates an outpatient surgery center located at 15825 Laguna
Canyon Road, Suite 200, Irvine, CA 92618 (the "Irvine Center");
WHEREAS, the Arcadia LLC owns a 99% general partner interest in Specialty Surgical
Center. of Arcadia, L.P., a California limited partnership (the "Arcadia Partnership'), which
leases space for, owns the assets of, and operates an outpatient surgery center located at 51 North
Fifth Avenue, Suite 101, Arcadia, CA 91006 (the "Arcadia Center');
WHEREAS, the Brighton Center, the Wilshire Center, the Encino Center, the Irvine
Center and the Arcadia Center are referred to individually as a "Center' and, collectively, the
"Centers"; and
WHEREAS, the Beverly Hills LLC and the Encino LLC are referred to individually as a
"Existing Center LLC" and, together, the '!Existing Center LLCs' ; and
WHEREAS, the Irvine LLC and the Arcadia LLC are referred to individually as a
'Developing Center LLC" and, collectively, the 'Developing Center LLCs'; and
WHEREAS, the Wilshire Partnership, the Encino Partnership, the Irvine Partnership and
the Arcadia Partnership are referred to individually as a 'Partnership" and, collectively, the
"Partnerships"; and
WHEREAS, in the case of each LLC that is a member of a Partnership, the Partnership of
which the LLC is a Member is referred to hereinafter as that LLC's "Applicable Partnership",
WHEREAS, Andrew A. Brooks, M.D. owns a 1 % limited partner interest in each of the
Encino Partnership, the Irvine Partnership, and the Arcadia Partnership and a .5% limited partner
interest in the Wilshire Partnership, and Randhir S. Tull owns a .5% limited partner interest in
the Wilshire Partnership (all such interests being, collectively, the "Limited Partner Interests');
WHEREAS, on the terms and conditions set forth in this Agreement, each Seller desires
to sell Ownership Interests in one or more LLC(s) and/or Limited Partner Interests in one or
more Applicable Partnership(s) listed next to such Seller's name on Exhibit A (all such interests
being sold are referred to individually as a "Subject Interest" and, collectively, as the 'Subject
Interests'), to the 'Purchaser" of such Subject Interests identified on Exhibit A; and
WHEREAS, each Purchaser is ready, willing and financially able to take such actions to
enable it to purchase such Subject Interest in conformity with the terms hereof.
NOW, THEREFORE, in consideration of the foregoing and of the promises and mutual
covenants contained herein, the Parties hereby agree as follows:
1.

PURCHASE AND SALE OF SUBJECT INTERESTS

1.1
Purchase and Sale of Subject Interest. At the Closing (as defined in Section 1.6
hereof), Purchasers agree to purchase from Sellers, and each Seller agrees to sell, assign, transfer
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and deliver to the Purchaser(s) set forth on Exhibit A in the 'Purchaser" column adjacent to such
Seller, all of such Seller's Subject Interest, free and clear of any and all claims, liens, security
interests, unwaived rights of first refusal, options, warrants or other encumbrances of any nature
(other than restrictions of general applicability imposed by federal, state or other governmental
securities laws) (collectively, '!Encumbrances').
1.2

Consideration

(a)
Subject to the terms and conditions hereof, in reliance upon the
representations and warranties of Sellers set forth herein, and as consideration for the
purchase and sale of the Subject Interests as herein contemplated, Purchasers agree to
tender to Sellers as consideration for each Subject Interest hereunder the amounts set
forth under the heading 'rash at Closing" on Exhibit A (the 'rash at Closing'), which
Cash at Closing shall be subject to adjustment as provided in Section 1.3 below. The
Cash at Closing is equal to the "Gross Purchase Price (Units)" (as set forth on Exhibit A
hereto under the heading "Gross Purchase Price (Units)') (the "Gross Purchase Price') (i)
plus (in the case of the Managers) or minus (in the case of other Sellers) the amount of
the 'Promote Fee" (if any) payable to the Managers (as set forth on Exhibit A under the
heading 'Promote Fee'), (ii) minus the allocable share of certain expenses payable by the
Sellers pursuant to Section 10.7, an estimate of which is set forth on Exhibit A hereto
under the heading 'Tees & Expenses", and (iii) minus the allocable share of the
Indemnity Escrow Amount set forth on Exhibit A hereto under the heading 'Individual
Escrow Account". The Cash at Closing shall be payable to Sellers by delivery at the
. Closing by wire transfer to an account designated by each Seller in the amounts set forth
on Exhibit A. Purchasers further agree to tender at the Closing, on behalf of all Sellers in
each LLC and its Applicable Partnership and as part of the consideration paid hereunder,
the amount of the "Fees & Expenses" an estimate of which is forth on Exhibit A, with
respect to such LLC, directly to the legal counsel and advisors to the LLC and Sellers, in
accordance with invoices each shall submit to such LLC.
(b)
In addition to the Cash at Closing payable under Section 1.2(a), the
Purchasers shall deliver to the Escrow Agent in cash at Closing the amounts from the
Sellers selling Subject Interests and the Managers selling Management Rights set forth
under the heading "Individual Escrow Amount" on Exhibit A (the sum of which amounts
is $750,000 and referred to as the 'Indemnity Escrow Amount'), by wire transfer of
immediately available funds, to be held pursuant to the Escrow Agreement substantially
in the form of Exhibit 1.2 (the 'Indemnity Escrow Agreement') attached hereto from
which Purchasers may receive indemnification in accordance with Article VIII hereof.
1.3

Post-Closing Gross Purchase Price Adjustment

(a) Not more than 90 days after the Closing Date, Purchasers shall deliver to
the Sellers' Committee (as defined in Section 10.21 below) of each LLC a consolidated
balance sheet of such LLC and its Applicable Partnership (each, a "Closing Balance
Sheet" and, collectively, the "Closing Balance Sheets'), prepared as of the Closing Date,
in accordance with GAAP (as defined below) and on a basis consistent with the
accounting methods, policies, practices and procedures, with consistent classifications
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and estimation methodologies as were used in the preparation of the balance sheets as of
December3l, 2004 that are attached hereto in Schedule 2.11(x); provided, however, for
all purposes, the items set forth in (iii) and (iv) of the definition of Net Working Capital
shall be accrued monthly for the period ending on the Closing Date based, in the case of
Taxes, on 1/12 the annual Taxes multiplied by the number of months (or portions thereof)
in 2005 elapsed prior to the Closing Date and, in the case of paid time-off for employees,
on the amount of paid time-off accrued as of the Closing Date. The Closing Balance
Sheets will not include any changes in assets or liabilities as a result of purchase
accounting adjustments arising from or resulting as a consequence of the transactions
contemplated hereby or subsequent changes in accounting policy or procedure.
(b)

For purposes of this Agreement:

(i)
'Net Working Capital" shall mean, as of the date of determination,
an amount equal to (a) the sum of the current assets, including, without limitation, the
following items: (i) cash, (ii) accounts receivable-net, (ii) inventories and supplies, and
(iii) prepaid expenses, minus (b) the sum of the current liabilities, including, without
limitation, the following items: (i) accounts payable, (ii) accrued expenses, (iii) all paid
time off owed to employees (including vacation, sick or personal days, or similar
benefits); and (iv) real and personal property Taxes to be paid following the Closing (to
the extent allocable to periods prior to the Closing), but excluding the current portion of
Long-Term Debt;
(ii)
'Ung-Term Debt" for an LLC and its Applicable Partnership
means all indebtedness, determined in accordance with generally accepted accounting
principles, consistently applied ('GAAP'), other than liabilities that are included in the
calculation of Net Working Capital;
(iii)
"Reference Working Capital Position" for an LLC and its
Applicable Partnership means the Reference Working Capital Position for such LLC and
its Applicable Partnership, as set forth on Exhibit B;
(iv)
'Reference Long-Term Debt Position" for an LLC and its
Applicable Partnership means the Reference Working Capital Position for such LLC and
its Applicable Partnership, as set forth on Exhibit B;
(v)
"Purchaser's Working Capital Position" for an LLC and its
Applicable Partnership means the Net Working Capital of such LLC and its Applicable
Partnership, as reflected on the applicable Closing Balance Sheet;
(vi)
"Purchaser's Long-Term Debt Position" for an LLC and its
Applicable Partnership means the Long-Term Debt of such LLC and its Applicable
Partnership, as reflected on the applicable Closing Balance Sheet;

E

(vii) "Net Adjustment" for an LLC and its Applicable Partnership
means the sum of (A) the Purchaser's Working Capital Position for such LLC and its
Applicable Partnership minus the Reference Working Capital Position for such LLC and
its Applicable Partnership, and (B) the Reference Long-Term Debt Position for such LLC
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and its Applicable Partnership minus the Purchaser's Long-Tema Debt Position for such
LLC and its Applicable Partnership; and
(viii) A Seller's "Pro Rata Share" means, with respect to an LLC and its
Applicable Partnership, the percentage obtained by dividing (A) the amount set forth
under the heading "Net Purchase Price" on Exhibit A ('Net Purchase Price') received by
the Seller with respect to Seller's Subject Interest in such LLC and its Applicable
Partnership by (B) the aggregate Net Purchase Price paid with respect to the Subject
Interests of such LLC and its Applicable Partnership; my ded, however, the "Pro Rata
Share" of each of Brooks and Tuli shall be increased by the other's Pro Rata Share if the
other is Insolvent (as defined in Section 8.5(c) hereof).
(c) After the final determination of all adjustments pursuant to this Section 1.3
and any final invoices for Fees and Expenses, the Purchaser shall provide an amended
and restated Exhibit A ("Restated Exhibit A') to each Sellers' Committee and such
Restated Exhibit A shall be deemed attached to and a part of this Agreement.
(d)
Except as provided in Section 1.3(e) hereof, on or before the 94th -day
after the Closing Date (the "Adjustment Payment Date'):
(i)
If the Net Adjustment for an LLC and its Applicable Partnership is
a negative number, then each Seller of a Subject Interest in such LLC and Applicable
Partnership shall pay the Purchaser thereof an amount equal to the product of such
Seller's Pro Rata Share multiplied by the Net Adjustment for such LLC and Applicable
Partnership; or

(ii)
If the Net Adjustment for an LLC and its Applicable Partnership is
a positive number, then each Purchaser of a Subject Interest in such LLC and Applicable
Partnership shall pay the Seller thereof an amount equal to the difference between such
Seller's Cash at Closing under the original Exhibit A and under Revised Exhibit A for
such LLC and Applicable Partnership; it is agreed that if the Net Adjustment for the
Beverly Hills LLC and its Applicable Partnership is a positive number, then the
Purchaser shall pay to the Managers all the amount of such Net Adjustment (and the
Revised Exhibit A shall reflect such payments) until the Managers have received an
aggregate amount as the 'Promote Fee" with respect to the Beverly Hills LLC and its
Applicable Partnership equal to 15 % of the difference between (i) the aggregate Gross
Purchase Price paid to Sellers of Subject Interests in. the Beverly Hills LLC and its
Applicable Partnership minus (ii) the aggregate amount of Fees & Expenses paid by all
Sellers of Subject Interests in the Beverly Hills LLC and its Applicable Partnership, and
any remaining Net Adjustment shall be paid to the Sellers in accordance with their
respective Pro Rata Shares.
(e) Within 30 days after the Purchasers' delivery of the Closing Balance
Sheets to the Sellers' Committees, the Sellers' Committee of any one or more LLCs may,
in a written notice to such Purchaser, describe in reasonable detail any proposed
adjustments to the Closing Balance Sheet with respect to such LLC and its Applicable
Partnership and the reasons therefor, and shall include pertinent calculations. If the

W02-SMI)EM51382824.20

-6-

Sellers' Committee of any LLC shall fail to deliver notice of objection to its Closing
Balance Sheet within such 30 -day period, then all Sellers shall be deemed to have
accepted the Closing Balance Sheet with respect to such LLC and its Applicable
Partnership. In the event that, following delivery of such a notice, the applicable
Purchaser and such Sellers' Committee are not able to agree on the Closing Balance Sheet
within 30 days from and after the receipt by such Purchaser of any objections raised by
such Sellers' Committee, such Purchaser and such Sellers' Committee shall each have the
right to require that such disputed determinations be submitted to Deloitte & Touche LLP
or to such other certified public accounting firm as such Sellers' Committee and
Purchaser may then mutually agree upon in writing, for computation or verification in
accordance with the provisions of this Agreement, and the Sellers or Purchaser shall
immediately pay to the Purchaser or Sellers, as applicable, any undisputed amounts. The
foregoing provisions for certified public accounting firm review shall be specifically
enforceable by the Parties; the decision of such accounting firm shall be final and binding
upon the Purchaser and the Sellers of Subject Interests in such LLC and its Applicable
Partnership; there shall be no right of appeal from such decision; and such accounting
firm's fees and expenses for each such disputed determination shall be borne by all
Patties in proportion to the relative amount each Party's determination has been modified
(it being understood that for purposes of this sentence, the term 'Fatties" shall refer only
to the applicable Purchaser(s) and Sellers of the applicable Subject Interests). Any
payments due under this Section 1.3 shall bear interest at eight percent (8%) per annum
from the Adjustment Payment Date.

•

(f) All payments made under this Section 1.3 shall be in cash or by wire
transfer of immediately available funds to such bank account or accounts as per written
instructions of the recipient, which recipient shall provide such written instructions at
least one business day prior to the date such payment is due.
1.4

Grant of Option to Purchase Additional Ownership Interest.

(a)
The Managers hereby grant the Purchaser(s) of Subject Interests in the
Existing Center LLCs the right and option to acquire from the Managers all of such
Manager`s Ownership Interest in each such LLC on the terms and conditions of this
Section 1.4 (the "Existing Centers Call.Option'). The Existing Centers Call Option may
be exercised with respect to either or both Existing Center LLCs at any time after the
second anniversary of the Closing and before the third anniversary of the Closing, by
delivery of written notice described below.
The Sellers of Subject Interests in each of the Developing Centers LLCs
(b)
hereby grant the Purchaser(s) of Subject Interests therein the right and option to acquire
additional Ownership Interests in each such LLC on the terms and conditions of this
Section 1.4 (the "Developing Centers Call Option," and together with the Existing
Centers Call Option, the "Call Options'). The Developing Centers Call Option may be
exercised with respect to any or all Developing Center LLCs at any time after the second,
but before the third, anniversary of the Closing Date, by delivery of written notice
described below. The Call Options may be exercised separately with respect to each
LLC, but if exercised with respect to an LLC, must be exercised as to all the Option
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Interests of all Call Option Sellers (as defined below) with respect to such LLC. The Call
Option shall be exercised by the applicable Purchaser (the 'Vall Option Purchaser') by
delivering written notice (the 'Call Option Notice') to each Call Option Seller with
respect to whose Ownership Interest the Call Option is being exercised (each such LLC
being a 'Call Option LLC') and the applicable Sellers' Committee. Each Call Option
Purchaser shall have the right to purchase from each Manager all of such Manager's
remaining Ownership Interests in such Developing Center LLC and from each other
Seller of Subject Interests in such Developing Center LLC (each Manager and such
Seller, a "Call Option Seller') a pro- rata portion of each Seller's remaining Ownership
interests in such LLC necessary to provide Purchaser with fifty-five percent (551/6) of the
Ownership Interests in such Developing Center LLC after the exercise of such Call
Option (taking into account all Ownership Interests already held by such Purchaser (and
its affiliates) and all members of such LLC) (each, an "Option Interest'). The purchase
price for each Option Interest (the "Option Exercise Price') shall be equal to the Formula
Value (determined as of the date of the Call Option Notice), as hereinafter defined,
multiplied by the percentage interest in the Call Option LLC as is represented by the
Option Interest, as adjusted pursuant to the Option Purchase Agreement (as defined
below). As used herein, 'Yormula Value" means (x) seven (7) (with respect to each
Existing Center LLC) or six and eight tenths (6.8) (with respect to each Developing
Center LLC) times the earnings, net of extraordinary items, of the applicable Call Option
LLC before depreciation, interest, taxes and amortization for the twelve month period
ending on the date of the Call Option Notice, determined in accordance with GAAP
minus (y) such Call Option LLC's Long-Term Debt, other than indebtedness that is
included in the calculation of such Call Option LLC's Net Working Capital.
(c) Within thirty (30) days of its exercise of the Call Option with respect to a
Call Option LLC, the applicable Call Option Purchaser shall sign, insert the name of each
Call Option Seller from which the Option Interest is being purchased and the applicable
Formula Value for the purchased Option Interest, complete any other blank or bracketed
portion in and attach the schedules contemplated thereby prepared in good faith and
deliver to each Call Option Seiler and the applicable Sellers' Committee a Purchase
Agreement in the form of Exhibit 1.4 hereto (the "Option Purchase Agreement'), after
which each Call Option Seller and the Call Option Purchaser shall use their respective
commercially reasonable efforts to consummate the sale and purchase of the Option
Interest not later than the sixtieth (60th) day following the later of (I) the Call Option
Purchaser's delivery of such Option Purchase Agreement and (II) the date the calculation
of the Option Exercise Price is delivered pursuant to Section 1.4(b) (such purchase and
sale being an 'Option Closing", and the date' on which they occur being an "Option
Closing Date'), at Waller Lansden Dortch and Davis, PLLC, 511 Union Street, Suite
2700, Nashville, Tennessee 37219, by mutually convenient means, and the Option
Closing shall be deemed effective at 12:01 a.m. on the Option Closing Date. At the
Option Closing, each Call Option Seller shall execute and deliver the. Option Purchase
Agreement and shall thereupon sell, assign, transfer and deliver to its Call Option
Purchaser the Option Interest, free and clear of any and all Encumbrances, in accordance
with the Option Purchase Agreement, upon delivery by its Call Option Purchaser of
payment of the Option Exercise Price in cash or wire transfer.
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(d) Within 45 days after the Call Option Purchaser's delivery of an Option
Purchase Agreement in accordance with Section 1.4(b), the Sellers' Committee of the
applicable LLC may, in a written notice to the Call Option Purchaser, describe in
reasonable detail any proposed adjustments to the Option Exercise Price and the reasons
therefor, and shall include pertinent calculations. If such Sellers' Committee shall fail to
deliver notice of objection to the Option Exercise Price within such 45 -day period, then
all Call Option Sellers with respect to such Call Option LLC shall be deemed to have
accepted the Option Exercise Price. In the event that a Call Option Purchaser and such
Sellers' Committee are not able to agree on the Option Exercise Price within 15 days
from and after the receipt by such Call Option Purchaser of any objections raised by such
Sellers' Committee, such Call Option Purchaser and such Sellers' Committee shall each
have the right to requirethat such disputed determinations be submitted to Deloitte &
Touche LLP (provided that Purchaser certifies in writing to the Call Option Sellers that
Deloitte & Touche LLP has not within the five (5) year period prior to the Option Closing
Date provided services to the Purchaser or any Affiliate thereof) or to such other certified
public accounting firm as such Sellers' Committee and such Call Option Purchaser may
then mutually agree upon in writing, for computation or verification in accordance with
the provisions of this Agreement. The foregoing provisions for certified public
accounting firm review shall be specifically enforceable by the Parties;,the decision of
such accounting firm shall be final and binding upon Purchaser and all Call Option
Sellers; there shall be no right of appeal from such decision; and such accounting firm's
fees and expenses for each such disputed determination shall be borne by the Parties in
proportion to the relative amount each Party's determination has been modified. The
provisions of this Section 1.4(d) are not intended to abrogate the provisions of the Option
Purchase Agreement in respect of adjustments to the Option Exercise Price.
(e)
Each Call Option Seller hereby makes, constitutes and appoints the
applicable Call Option Purchaser, its successors and assigns, with full power of
substitution and resubstitution, such Call Option Seller's agent and true and lawful
attorney-in- fact to sign and deliver on such Call Option Seller's behalf (but not earlier
than ten days after the giving of notice to such Call Option Seller of an intent to do so,
and without prejudice to the right of any such Call Option Seller to seek equitable relief
from a court of competent jurisdiction prior to a Call Option Purchaser's delivery thereof
on such Call Option's Seller's behalf) the Option Purchase Agreement and to sign,
execute, certify, acknowledge, file and record any other instruments which may be
reasonably necessary to effect the transactions contemplated hereby. Each Call Option
Seller authorizes such attorney-in-fact to take any further action which such attorney-infact shall consider necessary or advisable in connection with the foregoing, hereby giving
such attorney-in-fact full power and authority to act to the same extent as if such Call
Option Seller were personally present, and hereby ratifying and confirming all that such
attorney-in-fact shall lawfully do or cause to be done by virtue hereof. The power of
attorney granted hereby is a special power of attorney coupled with an interest, is
irrevocable, and shall survive the death, insanity or incapacity of any Call Option Seller.
(f) If a Purchaser holds a Developing Center Call Option and does not
exercise such Developing Center Call Option on or before the date specified in clause (2)
of Section 1.4(b), then the Managers may deliver written notice with respect to such
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Developing Center LLC (the 'Push/Pull Notice') to such Purchaser (and to all other Call
Option Sellers) offering to purehase all (but not less than all) of the Ownership Interests
(a) acquired by the Purchaser in such Developing Center LLC pursuant to this Agreement
and (b) all other Ownership Interests acquired by the Purchaser in such Developing
Center LLC not in violation of the operating agreement of the Developing Center LLC
(in each case other than such membership interests as have been redeemed from the
Purchaser in accordance with the operating agreement of the Developing Center LLC or a
disposition of interests by Purchaser otherwise approved in writing by the applicable Call
Option Sellers' Committee) (collectively, the 'Purchaser's Interest'). Any Call Option
Seller may, not later than the 20th day following the giving of the Push /Pull Notice, give
written notice to Purchaser and the other Call Option Sellers (a 'Tag -Along Notice') that
such Call Option Seller desires to participate in the purchase of the Purchaser's Interest.
All Call Option Sellers that provide a Tag-Along Notice and the Managers shall be
referred to as the "Second Option Sellers." Not later than thirty (30) days from its receipt
of the Push/Pull Notice, the applicable Purchaser shall deliver to the Call Option Sellers
and the applicable Call Option Sellers' Committee a binding and irrevocable offer (the
'Response') (1) to purchase all of the Option Interests in such Developing Center LLC or
(II) to sell the Purchaser's Interest, in either case at a price per unit of membership interest
(the 'Response Price'), which Response Price assumes that such Developing Center LLC
(and its Applicable Partnership) has no Long -Term Debt. The Response shall also
represent a binding and irrevocable offer (which may be accepted only in accordance
with Section 1.4(g)) for such Purchaser to cause the termination or assignment of the
Management Agreement (as defined in Section 6.9) to which such Developing Center
LLC (or its Applicable Partnership) is a party in exchange for a payment to Purchaser (or
its Affiliate) equal to (a) the Selected Multiple multiplied by (b) , the TTM Fees (as
defined in the Management Rights Purchase Agreement) multiplied by (c) one minus the
percentage of 'Tees" received by 'Manager' as is then being paid to "Consultant" as a
"Consulting and Oversight Fee" pursuant to the Consulting Agreement the execution and
delivery of which is a condition to the closing of the transactions contemplated by the
Management Rights Purchase Agreement (as all such italicized terms are defined in such
Consulting Agreement) (the 'Management Agreement Termination Fee'). The "Selected
Multiple" shall equal that multiple of the applicable Developing Center LLC's earnings,
net of extraordinary items, before depreciation, interest, taxes and amortization for the
twelve month period ending on the date of the Push /Pull Notice, determined in
accordance with GAAP, if any, that was used by Purchaser in determining the Response
Price; provided, however, if no Selected Multiple was used by Purchaser in determining
the Response Price (whether because using such multiple would have failed to produce a
positive or meaningful result or because a different metric is then being used by
Purchaser in good faith to value membership interests in ambulatory surgery centers),
then the Selected Multiple shall be the multiple used in the determination of the
applicable Deferred Payment in Section 2.1(c) of the Management Rights Purchase
Agreement.
(g) Not later than the sixtieth (60th) day following the giving of the Response,
the Managers (together with any Second Option Seller electing to join the Managers in
the notice, the 'electing Call Option Sellers') may deliver a notice to Purchaser by which
such Call Option Sellers elect either of the following options (but no other option):
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(1)
such Electing Call Option Sellers accepts Purchaser's offers
to both (i) to sell the Purchaser's Interest at the Final Price (as defined below) and
(ii) to cause the termination or assignment of the applicable Management
Agreement in exchange for the Management Agreement Termination Fee and
agrees to consummate such transaction not later than the 60th day thereafter by
(X) the Purchaser's delivery to such Electing Call Option Sellers of an
Assignment of the Purchaser's Interest and such Electing Call Option Seller's
delivery to Purchaser of the Final Price, and (Y) the Purchaser and the Managers
shall take all action appropriate to terminate or cause to be assigned to Managers
the applicable Management Agreement and the Managers shall pay to the
Purchaser the Management Agreement Termination Fee. Each Call Option Seller
who is a part of the Electing Call Option Sellers shall purchase that portion of
Purchaser's Interest equal to the Subject Interest sold by such Call Option Seller to
Purchaser at the Closing under this Agreement and any other Purchaser's Interest
shall be purchased by the Managers or the subject LLC (or in such other
proportions as the Electing Call Option Sellers may agree). The purchase and sale
of the Purchaser's Interest hereunder shall be made pursuant to an Option
Purchase Agreement (appropriately modified by the Purchaser prior to delivery)
and in a manner generally consistent with the procedures set forth in Section
1.4(c) and subject to the adjustments provided in the Option Purchase Agreement.
As used herein, the 'Tina] Price" shall equal (A) the product of the Response
Price and the number of units of membership interest in the LLC represented by
the Purchaser's Interest or the Option Interest (as the case may be), minus (B) the
product of such Developing Center LLC's Long-Term Debt (other than
indebtedness. that is included in the calculation of such Call Option LLC's Net
Working Capital) and the percentage interest in the LLC represented by the
Purchaser's Interest or the Option Interest (as the case may be); or

(2)
such Electing Call Option Sellers accepts Purchaser's offer
to purchase all of the Option Interests in such LLC, including all of the Option
Interests held by such Electing Call Option Sellers and all of the Option Interests
held by the other Call Option Seller(s) that are not among the Electing Call
Option Sellers, all in accordance with the procedures set forth in Section 1.4(c),
except that the aggregate purchase price shall be equal to the Final Price. Each
Call Option Seller agrees that (a) if the Electing Call Option Sellers votes to
require the Purchaser to purchase all Option Interests in an LLC pursuant to this
Subsection (2), such Call Option Seller shall be bound by this provision and shall
convey such Call Option Seller's Option Interests in such LLC to Purchaser even
if the Call Option Seiler does not vote in favor of such sale and (b) the Purchaser's
obligation under this Section 1.4(g)(2) is to acquire all Option Interests.
If an Electing Call Option Sellers fails to delivera notice not later than the sixtieth
(60th) day following the giving of the Response in which such Electing Call Option
Sellers makes one of the elections set forth in clause (1) or (2) of this Section 1.4(g), then
this Section 1.4 shall be of no further force and effect with respect to such Developing
Center LLC. Notwithstanding anything herein to the contrary, Purchaser shall have no
obligation to deliver any Ownership Interest pursuant to this Section 1.4(g) unless and
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until it shall have received payment for all Ownership Interests and the Management
Agreement Termination Fee as provided hereunder.
1.5 Assignment. The sale, assignment, transfer and delivery of all Subject Interests
shall be made by each Seller's execution and delivery at the Closing of an Assignment
substantially in the form attached as Exhibit 1.5 hereto (the "Assignment').
1.6 Closing. The sale and purchase of the Subject Interests provided for herein (the
"Closing') shall take place at Waller Lansden Dortch and Davis, PLLC, 511 Union Street, Suite
2700, Nashville, Tennessee 37219, on the first business day following the satisfaction (or
waiver) of all of the conditions to closing set forth in Articles VI and VII hereof (other than such
conditions which, by their nature, are to be satisfied at the Closing), or such other place or date
as the Purchasers and a majority of the Sellers' Committee Representatives of each Sellers'
Committee may agree upon in writing. The date of the Closing is referred to as the "Closing
Date". The Closing shall be deemed effective at 12:01 a.m. on the Closing Date.

n

1.7 FurtherActs and Assurances. Each Sellershall, at any time and from time to time
at and after the Closing, upon request of the applicable Purchaser, take any and all reasonable
steps necessary to place the Purchaser in possession of such Seller's Subject Interest and will do,
execute, acknowledge and deliver, or will cause to be done, executed, acknowledged and
delivered, all such reasonable further acts, deeds, assignments, transfers, conveyances, powers of
attorney and assurances as may be reasonably required for the better transferring and confirming
to the Purchaser or to its successors or permitted assigns, or for reducing to possession, such
Subject Interest
1.8

Interpretation. In this Agreement, unless the context otherwise requires:

(a)
references to this Agreement are references to this Agreement and to the
Schedules and Exhibits attached hereto;
references to Articles and Sections are references to articles and sections
(b)
of this Agreement;
(c)
references to any Party to this Agreement shall include references to its
respective successors and permitted assigns;
(d)
references to a judgment shall include references to any order, writ,
injunction, decree, determination or award of any court or tribunal;
(e)
references to a person shall include references to any individual, company,
body corporate, association, limited liability company, firm, joint venture, trust or
governmental entity or agency;
(f)
the terms "hereof," "herein," "hereby" and derivative or similar words will
refer to this entire Agreement;
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(g)
references to any document (including this Agreement) are references to
that document as amended, consolidated, supplemented, novated or replaced by the
Parties from time to time;
(h)

the word 'including" shall mean including without limitation;

(i)
each representation, warranty and covenant contained herein shall have
independent significance and, if any party hereto has breached any representation,
warranty or covenant contained herein in any respect, the fact that there exists another
representation, warranty or covenant relating to the same subject matter (regardless of the
relative levels of specificity) which such party has not breached shall not detract from or
mitigate the fact that the party is in breach of the first representation, warranty or
covenant, provided that indemnification for any such breach shall be only in accordance
with and subject to the limitations of Article VIII hereof; and
(j)
in respect of a party, the term "Affiliate" shall mean any entity controlling,
controlled by or under common control with such party.
1.9 Treatment of Units in the Encino LLC Sold by the Beverly Hills LLC. The Parties
acknowledge and agree that, for all purposes hereunder, with respect to the Subject Interest in the
Encino LLC being sold by the Beverly Hills LLC pursuant to this Agreement, a portion of such
Subject Interest shall be treated as having been sold to the Purchaser thereof by each of the
Members of the Beverly Hills LLC (irrespective of whether such Member is a Seller), which
portion shall equal the number of Units of the Beverly Hills LLC multiplied by such Member's
percentage interest in the Beverly Hills LLC immediately prior to the Closing, and each such
Member that is a Seller shall be subject to all provisions of Article H and Article VIII hereof as if
he had sold such Subject Interest directly to such Purchaser. For the avoidance of doubt, the
Beverly Hills LLC shall have no obligation to make indemnification under Article VIII hereof or
to pay purchase price adjustments pursuant to Section 1.3 hereof with respect to the Subject
Interest in the Encino LLC sold by the Beverly Hills LLC, but the Sellers who are Members of
the Beverly Hills LLC shall be responsible therefor.
II. REPRESENTATIONS AND WARRANTIES OF SELLERS
Except as set forth in the Schedules (each such Schedule being appropriately designated
as being applicable to one or more LLCs or Partnerships and to one or more Sections of this
Agreement) to be delivered by Sellers, each Seller hereby represents and warrants to the
Purchaser of his Subject Interest and Option Interest as follows, subject to the provisions of
Section 8.5 hereof.
2.1

Authorization and Binding Effect of Sellers.

(a) Such Seller has all necessary authority and power to execute and deliver
this Agreement and consummate the transactions contemplated hereby and has taken all
action required to be taken to authorize the execution, delivery and performance of this
Agreement. This Agreement constitutes a valid and binding agreement or commitment
against such Seller in accordance with its terms, subject to bankruptcy, insolvency,
reorganization, moratorium and similar laws of general application relating to or affecting
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creditors' rights and to general equity principles. If such Seller acts as attomey-in-fact for
any other Seller, for any purpose of this Agreement or the transactions contemplated
hereby, then the power of attomey granted by such other Seller is valid and has not been
revoked.
(b) The execution of this Agreement by such Seller, the performance by such
Seller of such Seller's obligations hereunder and the consummation of the transaction
contemplated hereby by such Seller will not require any consent, approval or notice
under, or violate, breach, be in conflict with or constitute.a default (or an event that, with
notice or lapse of time or both, would constitute a default) under, or permit termination
of, or result in the creation or imposition of any lien upon any properties, assets or
business of any of the LLCs or Partnerships in which such Seller is selling a Subject
Interest under any note, bond, indenture, mortgage, deed of trust, lease, franchise, permit,
authorization, license, contract, instrument, agreement or commitment, in each case
which is material to such LLC or Partnership, or any order, judgment or decree to which
such LLC or Partnership is a party or by which any such LLC or Partnership or any of its
assets or properties is bound, except as indicated on Schedule 2.1 hereof. Unless
otherwise indicated in Schedule 2.1, such Seller is an individual licensed to practice
medicine and residing in the State of California. No notice to, filing or registration with
or authorization, consent or approval of any public body or governmental or regulatory
authority is necessary for the consummation by such Seller of the transactions
contemplated by this Agreement, except as indicated on Schedule 2.14 hereto. .

.

2.2 Organization of the LLCs and the Partnerships. Each LLC in which such Seller is
selling a Subject Interest and such, LLC's Applicable Partnership (if there be one) are duly
organized and validly existing in good standing under the laws of the State of Califomia, have
full power and authority to own and operate their properties and to carry on their businesses as
now being conducted, and are duly qualified to do business in each jurisdiction in which the
nature of their properties or businesses requires, except where the failure to be qualified would
not have a Material Adverse Effect (as defined below) on the LLC and/or the Applicable
Partnership. Seller has caused each LLC in which such Seller is selling a.Subject Interest and
such LLC's Applicable Partnership (if there be one) to have delivered to the applicable Purchaser
true, accurate and complete copies of the Articles of Organization and Operating Agreement for
such LLC and the Certificate of Limited Partnership and Agreement of Limited Partnership for
such Applicable Partnership (in either case, such entity's "Organizational Documents'), each, of
which reflects all amendments made thereto. Each LLC in which such Seller is selling a Subject
Interest and its Applicable Partnership are not in default under or in violation of any provision of
(i) the applicable Organizational Documents, or (ii) any outstanding note, bond, indenture,
mortgage, contract, instrument or other agreement or commitment or any order, judgment or
decree to which it or they is a party. A "Material Adverse Change" or a "Material Adverse
Effect" means any change, circumstance or effect that has or could reasonably be expected to
have a material adverse effect on the business of an LLC or its Applicable Partnership, other than
such adverse changes, circumstances or effects as and only to the extent such changes,
circumstance or effect relate to or result from public or industry knowledge of the transactions
contemplated by this Agreement (including without limitation; any action or inaction by such
LLC or Applicable Partnership employees, customers and vendors) or general economic
conditions.
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2.3

Capitalization.

(a)
The issued and outstanding equity securities of each LLC in which such
Seller is selling a Subject Interest are 100 % owned of record by the individuals and
entities listed immediately underneath the name of that LLC on Exhibit A in the
proportions set forth thereon. The issued and outstanding equity securities of each
Applicable Partnership of an LLC in which such Seller is selling a Subject Interest are
100% owned of record by the individuals and entities listed immediately underneath the
name of that Applicable Partnership on Exhibit A in the proportions set forth thereon.
All Ownership Interests, including the Subject Interests, in each LLC in which such
Seller is selling a Subject Interest (and such LLC's Applicable Partnership), are validly
issued, fully paid and nonassessable. There are no existing agreements, options, warrants,
rights, calls or commitments of any character to which any LLC in which such Seller is
selling a Subject Interest (or such LLC's Applicable Partnership) is a party or by which it
is bound providing for the issuance of any additional Ownership Interests, or for the
repurchase or redemption of any Ownership Interests, and there are no outstanding
interests or other instruments convertible into or exchangeable for Ownership Interests
and no commitments to issue such Ownership Interests.
(b)
All of such Seller's Subject Interest is owned of record and beneficially by
such Seller, is validly issued, fully paid and nonassessable and there are no existing
agreements, options, warrants, rights, calls or commitments of any character to which
such Seller is a party or by which it is bound providing for the sale of such Seller's
Subject Interest or for the repurchase or redemption of such Seller's Subject Interest.
2.4 Subsidiaries. Except as listed in Schedule 2.4, no LLC iii which such Seller is
selling a Subject Interest, nor such LLC's Applicable Partnership, owns or is obligated to
purchase any equity interest in or any other interest convertible into or exchangeable for an
equity interest in any entity.
2.5
Ownership of Prorties. Attached hereto as Schedule 2.5(a) are state and local
UCC searches on each LLC (and such LLC's Applicable Partnership) in which such Seller is
selling a Subject Interest. Except as disclosed in such Schedule 2.5(a), each such LLC and its
Applicable Partnership has good and marketable title to all of the operating assets necessary or
appropriate for the operation of its Center as currently conducted (collectively, the "Assets'), free
and clear of all liens, claims or encumbrances, and any mortgages or other indebtedness secured
by any real estate or other property. Schedule 2.5(a) reflects all security interests relating to
such Assets in every place where security interests created or perfected by filing are legally
required to be filed and includes copies of all such financing statements, other than Permitted
Liens (as defined below). "Permitted Liens" means (a) liens for taxes and other governmental
charges and assessments which are not yet due and payable, (b) liens of landlords and liens of
carriers, warehousemen, mechanics and materialmen and other like liens arising in the ordinary
course of business for sums not yet due and payable, (c) other liens or imperfections on property
which are not material in amount or do not materially detract from the value of or materially
impair the existing use of the property affected by such lien or imperfections, (d) liens relating to
deposits made in the ordinary course of business in connection with workers' compensation,
unemployment insurance and other types of social security or to secure the performance of
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leases, trade contracts or other similar agreements, and (e) any utility company rights, easements
and franchises.
(a) All Assets of the LLC in which such Seller is selling a Subject Interest and
such LLC's Applicable Partnership are located at the Center under whose name they are
listed on Schedule 2.5(b) and, to the Actual Knowledge of the Applicable Knowledge
Parties (as defined below), are in sufficient operating condition and state of repair,
subject only to ordinary wear and tear, so as not to affect adversely the operation of such
Assets in the ordinary course of business. Such Assets are reflected in the Financial
Statements at net book value. Except as disclosed on Schedule 2.5(b), the Assets of each
LLC in which such Seller is selling a Subject Interest and such LLC's Applicable
Partnership that are set forth on Schedule 2.5(b) constitute all of the Assets having a net
book value in excess of $1,000 required to operate each Center under whose name they
are listed in accordance with historical practice as such Center is being operated on and
as of the Closing Date. To the Actual Knowledge of the Applicable Knowledge Parties,
no Asset listed on Schedule 2.5(b) as Assets of an LLC in which such Seller is selling a
Subject Interest or such LLC's Applicable Partnership needs to be replaced and no new
item of equipment having a purchase price in excess of $1,000 needs to be acquired by
any LLC or such LLC's Applicable Partnership. The "Actual Knowledge of the
Applicable Knowledge Parties" means, with respect to an LLC and its Applicable
Partnership, the actual knowledge, after the making of reasonable inquiry, of the
Managers and the persons identified on Schedule 2.5(c) hereto with respect to such LLC
or Applicable Partnership.
2.6 Absence of Certain Recent Chances. Since December3l, 2004, there has not
been any law, regulation, event or condition of any character that has had or is reasonably likely
to have an adverse effect on the business of each LLC in which Seller is selling a Subject Interest
or such LLC's Applicable Partnership.
Agreements and Commitments. Schedule 2.7(i) sets forth a list of each Material
2.7
Provider Contract, as hereinafter defined, and each Business Contract, as hereinafter defined, to
which each LLC in which such Seller is selling a Subject Interest or such LLC's Applicable
Partnership is a party (the Material Provider Contract and Business Contracts being, collectively,
the "Contracts') with the parties to the Contracts and, in the case of leases and loan documents, a
reasonably complete summary of details concerning each such Contract, including, among other
things, the nature and the amount of payments to be made thereunder. Except as noted in
Schedule 2.7(i), and except for matters that would not have a Material Adverse Effect, all such
Contracts are in full force and effect, there has been, to the Actual Knowledge of the Applicable
Knowledge Parties, no threatened cancellation thereof, there are no outstanding disputes
thereunder, each is with an unrelated third party and was entered into on an arm's length basis in
the ordinary course of business, and all will continue to be binding in accordance with its terms
as of the Closing Date. Consummation of the transaction contemplated by this Agreement with
respect to each LLC in which such Seller is selling a Subject Interest or such LLC's Applicable
Partnership (a) does not require consent of any of the parties to such Contracts and (b) shall not
cause any such Contract to be in default. 'Material Provider Contract" in the case of each LLC or
such LLC's Applicable Partnership means any contract with a network of healthcare providers or
a third party payor, including, without limitation, employers and insurance companies, to provide
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healthcare services to patients and which during the twelve-month period ended May 31, 2005
reimbursed that LLC for four or more cases performed at each Center. With respect to each LLC
in which such Seller is selling a Subject Interest and such LLC's Applicable Partnership, at least
that percentage set forth on Schedule 2.7(ii) of all cases performed at such LLC's or Applicable
Partnership's Center were performed pursuant to Material Provider Contracts during the twelvemonth period ending May 31, 2005. "Business Contract" means any written commitment,
contract, lease agreement or other instrument which is not with a network of healthcare providers
or a third party payor to provide healthcare services to patients and which is material to the
business of the applicable LLC or its Applicable Partnership.
2.8 Litigation, Etc. Except as noted in Schedule 2.8, there is no litigation, arbitration,
governmental claim, investigation or proceeding, pending or, to the Actual Knowledge of the
Applicable Knowledge Parties, threatened, against any LLC in which such Seller is selling a
Subject Interest or any Applicable Partnership thereof, at law or in equity, before any court,
arbitration tribunal or governmental agency. To the Actual Knowledge of the Applicable
Knowledge Parties, there are no facts on which claims may be hereafter made against any LLC
in which such Seller is selling a Subject Interest or any Applicable Partnership thereof. All
medical malpractice claims, general liability incidents and incident reports relating to each
Center owned by an LLC in which such Seller is selling a Subject Interest or any Applicable
Partnership thereof have been submitted to the insurer of such LLC or Applicable Partnership.
All claims made or, to the Actual Knowledge of the Applicable Knowledge Parties, threatened
against any LLC in which such Seller is selling a Subject Interest, its Applicable Partnership or
its Center in excess of the deductible are covered under each such LLCs or Applicable
Partnership's current insurance policies. Each LLC in which such Seller is selling a Subject
Interest orApplicable Partnership thereof has provided its Purchaser with a complete list of all
general liability incidents, incident reports and malpractice claims that have occurred since
January 1, 2002 at the Center owned by the LLC in which he is selling a Subject Interest or
Applicable Partnership thereof.
2.9 Court Orders, Decrees and Compliance with laws. There is not outstanding or, to
the Actual Knowledge of the Applicable Knowledge Parties, threatened, any order,. writ,
injunction or decree or any court, governmental agency or arbitration tribunal against or affecting
any LLC in which such Seller is selling a Subject Interest (or its Applicable Partnership) or
Seller's Ownership Interests therein, including such Seller's Subject Interest therein. Except as
set forth on Schedule 2 .9, each LLC in which such Seller is selling a Subject Interest and its
Applicable Partnership is in compliance with all applicable federal, state and local laws,
regulations and administrative orders, except where noncompliance therewith would not have an
adverse effect on such LLC, Applicable Partnership or such Seller's Ownership Interest therein,
including such Seller's Subject Interest, and neither such LLC nor its Applicable Partnership has
received any written notices of alleged violations thereof. No governmental authority has given
written notice and to the Actual Knowledge of the Applicable Knowledge Parties, no other form
of notice has been given, to any LLC in which such Seller is selling a Subject Interest (on its
Applicable Partnership) that such governmental authority is currently conducting an
investigation or has filed a proceeding against any LLC in which such Seller is selling a Subject
Interest or its Applicable Partnership, any LLC in which such Seller is selling a Subject Interest
or its Applicable Partnership and, to the Actual Knowledge of the Applicable Knowledge Parties,
no such investigation or proceeding is being threatened.
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2.10 Taxes. All tax returns ('Tax Returns') required to be filed by or on behalf of each
LLC in which such Seller is selling a Subject Interest or its Applicable Partnership have been
timely filed with the appropriate tax authorities or requests for extensions have been timely filed
and any such extensions have been granted and have not expired, each such Tax Return was true,
complete and correct in all respects and all Taxes (as defined below) with respect to taxable
periods or portions thereof covered by such Tax Returns and all other Taxes (without regard to
whether a Tax Return was or is required) for which each such LLC or Applicable Partnership is
otherwise liable have been paid in full or, to the extent are not yet due, have been adequately
reserved against on the balance sheet of each such LLC or Applicable Partnership. For purposes
of this provision, 'Taxes" means all applicable taxes, charges, duties, fees, levies or other
assessments, including income, excise, property, sales, use, gross receipts, recording, insurance,
value added, profits, license, withholding, payroll, employment, net worth, capital gains, transfer,
stamp, social security, environmental, occupation and franchise taxes, imposed by any
governmental entity, and including any interest, penalties and additions attributable thereto,
federal, state, local and foreign tax returns, reports, declarations, statements and other
documents.
2.11 Financial Statements.
(a)
Schedule 2.11(a) hereto consists of audited financial statements of each
Existing Center LLC and its Applicable Partnership, and the unaudited financial
statements of each Developing Center LLC and its Applicable Partnership, in all cases for
the years ended December 31, 2003 and 2004 (collectively, the 'p'rior Years Financials')
and the unaudited financial statements of each LLC and its Applicable Partnership for the
five months ended May 31, 2005 (collectively, the 'Stub Period Financials'; the Stub
Financials and the Prior Years Financials being, together, the 'Financial Statements').
The Prior Yeats Financials of each LLC in which such Seller is selling a Subject Interest
and its Applicable Partnership are true and correct and, except as expressly limited by the
reports therein, are complete in all respects and, except as provided in Schedule 2.11(b),
have been prepared in accordance with GAAP. The balance sheets included in the Prior
Yeats Financials present fairly in all respects the financial position of each LLC in which
Seller is selling a Subject Interest and its Applicable Partnership, as of the respective
dates thereof, and the other financial statements included therein present fairly the results
of operations for the periods indicated. The Stub Period Financials of each LLC in which
such Seller is selling a Subject Interest and its Applicable Partnership have been prepared
so as to be consistent with the books and records of such LLC or Partnership, which
books and records are true, correct and complete in all respects.
(b)
The Financial Statements reflect or adequately provide for all claims
against, and all debts and liabilities of, each LLC in which Seller is selling a Subject
Interest and its Applicable Partnership, fixed or contingent, existing at the dates thereof.
There has not been any change between December 31, 2004 and the date of this
Agreement which has had or is likely to have an adverse effect on the financial position
or results of operations of any LLC in which Seller is selling a Subject Interest or its
Applicable Partnership. Each Seller acknowledges and agrees that Purchasers relied
upon the financial information set forth in the Financial Statements in order to determine
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the consideration paid under Section 1.2 hereof for Ownership Interests in each LLC in
which Seller is selling a Subject Interest and its Applicable Partnership.
(c)
Notwithstanding anything to the contrary, any unaudited financial
statement included among the Financial Statements are subject to year end adjustments
and matters that may appear in footnote disclosures, none of which would be material
individually or in the aggregate to the LLC in which such Seller is selling a Subject
Interest or its Applicable Partnership.
The

Parties
(d)
acknowledge and agree that the allowance for contractual
adjustments has been computed in accordance with GAAP in all Financial Statements
and that the estimate of the allowance for contractual adjustments used in each such
Financial Statement shall be deemed to be true and correct for purposes of the
representations made elsewhere in this Section 2.11 and for purposes of Section 1.3
unless and only to the extent that the entries or data used in the determination of such
allowance for contractual adjustments were, at the time used, untrue or incorrect, and in
no event shall the allowance for contractual adjustments be adjusted through a look back
review from and after the Closing.

2.12 Extraordinary Liabilities and Encumbrances. Except as disclosed in
Schedule 2.5(a) and Schedule 2.12 there are no Encumbrances on any Ownership Interests
(including Seller's Subject Interest) in, or the Assets of, any LLC in which Seller is selling a
Subject Interest or its Applicable Partnership, and no LLC in which Seller is selling a Subject
. Interest or its Applicable Partnership has any liabilities of any nature, whether accrued, absolute,
contingent or otherwise. Except as disclosed in Schedule 2.5(a) or Schedule 2.12 there are no
facts in existence on the date hereof known or which should be known to Sellers which might
reasonably serve as the basis for any Encumbrance or other liability or obligation of any LLC in
which Seller is selling a Subject Interest or its Applicable Partnership.
2.13 Licenses

Each LLC in which such Seller is selling a Subject Interest and /or its Applicable Partnership
has/have all licenses, permits and approvals which are needed or required by law to operate the
business of each such LLC and Applicable Partnership as currently conducted. Each LLC in
which such Seller is selling a Subject Interest has delivered to the applicable Purchaser an
accurate list (attached as Schedule 2.13 hereto) of all such licenses and permits and of all other
franchises, trademarks, trade names, service marks, patents, patent applications and registered
copyrights, owned or held by such LLC or its Applicable Partnership relating to the ownership,
development or operations of any of the Assets or its Center, all of which are now and as of
Closing shall be in good standing and not subject to meritorious challenge.
.

2.14 Regulato!y Com pliance
. Each LLC in which such Seller is selling a Subject Interest and its Applicable Partnership are
and have at all times been in compliance with all applicable statutes, rules, regulations, and
requirements of all federal, state, and local commissions, boards, bureaus, and agencies having
jurisdiction over each such LLC or Applicable Partnership and the operations of each such LLC

W02-SD:DEM1382824.20

-19-

i or Applicable Partnership, including, but not limited to, the false claims, false representations,
anti-kickback and all other provisions of the Medicare/Medicaid fraud and abuse laws (42 U.S.C.
§ 1320a-7 et M.) and the physician self-referral provisions of the Stark Law (42 U.S.C.
§ 1395nn); provided, however, the foregoing shall not constitute a representation or warranty
that such LLC (or its Applicable Partnership) falls within the safe harbor provisions of the
Medicare/Medicaid fraud and abuse laws (42 U.S.C. § 1320x7 et seMt .). Each LLC in which
such Seller is selling a Subject interest has, on behalf of itself or its Applicable Partnership,
timely filed all reports, returns, data, and other information required by federal, state, municipal
or other governmental authorities which control, directly or indirectly, any of such LLC's or its
Applicable Partnership's activities to be filed with any commissions, boards, bureaus, and
agencies and has paid all sums heretofore due with respect to such reports and returns and no
such report or return has been inaccurate, incomplete or misleading. No LLC in which such
Seller is selling a Subject Interest or Applicable Partnership thereof has engaged in any activities
that are prohibited under 42 U.S.C. § 1320a-7b or the regulations promulgated thereunder, or
under any statutes or regulations, or which are prohibited by rules of professional conduct.
2.15 No Finders or Brokers. Except as set forth on Schedule 2.15, such Seller has not
engaged any finder or broker in connection with the transactions contemplated hereunder.
2.16 Pension. Etc. Schedule 2.16 hereto sets forth a true, complete and correct list (all
of which are collectively referred to as the 'Benefit Plans') of all "employee benefit plans," as
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974 ('BRISA'),
including any bonus, incentive compensation, deferred compensation, profit sharing, stock
option, severance, supplemental unemployment, layoff, salary continuation, retirement, pension,
savings, health, life insurance, disability, group insurance, vacation, holiday, sick leave, fringe
benefit or welfare plan, or any other similar plan, agreement, policy or understanding (whether
oral or written, qualified or non-qualified) which is currently and within the past six (6) years has
been maintained or contributed to by each LLC in which such Seller is selling a Subject Interest,
or such LLC's Applicable Partnership for the benefit of the employees of any such LLC or
Applicable Partnership (or their dependents). No LLC in which such Seller is selling a Subject
Interest, nor such LLC's Applicable Partnership has ever contributed to, or had an obligation to
contribute to, any multiple employer plan, multiemployer plan (within the meaning of
Section 3(37) of ERISA) or any plan subject to Title IV of ERISA.
(a)
Prior to the Closing Date, full payment has or will have been made of all
amounts which each LLC in which such Seller is selling a Subject Interest, its Applicable
Partnership, the Sellers in each such LLC or Applicable Partnership is directly or
indirectly required, under applicable law, the terms of any Benefit Plan or any agreement
relating to any Benefit Plan to have paid as a contribution, premium or other remittance
thereto or benefit thereunder if such payment has a deadline on or before the Closing
Date.. For any contribution, benefit or funding obligation with respect to such Benefit
Plan not yet due prior to the Closing, each LLC in which such Seller is selling a Subject
Interest will have accrued such contribution, benefit or funding obligation in accordance
with GAAP. There will be no change on or before the Closing Date in the operation of
any Benefit Plan or any documents with respect thereto which will result in a material
increase in the benefit under such Benefit Plans, except as may be required by law, of any
LLC in which such Seller is selling a Subject Interest. To the Actual Knowledge of the
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Applicable Knowledge Parties, no prohibited transaction(s) (within the meaning of
Section 4975 of the Code) has occurred in respect of the Benefit Plans, of any LLC in
which such Seller is selling a Subject Interest.
(b)
Each Benefit Plan, of any LLC in which such Seller is selling a Subject
Interest, has been established and administered in accordance with its terms and the
applicable provisions of ERISA, the Code and other applicable laws, rules and
regulations. Each such Benefit Plan that is intended to be qualified within the meaning of
Section 401(a) of the Code has received a favorable determination letter as to its
qualification, (or, in the case of a standardized form or paired plan, a favorable opinion or
notification letter) and nothing has occurred, whether by action or failure to act, that
could reasonably be expected to adversely affect the qualified status of any such Benefit
Plan or the exempt status of any such trust. The Benefit Plans do not discriminate in
operating in favor of employees who are officers or highly compensated.
There are no pending or, to the Actual Knowledge of the Applicable
(c)
Knowledge Parties, threatened claims by or on behalf of the Benefit Plans or by any
employee of any LLC in which such Seller is selling a Subject Interest or its Applicable
Partnership alleging a breach or breaches of fiduciary duties or violations of other
applicable state or Federal law which could result in liability on the part of any such
LLC, its Applicable Partnership or the Benefit Plans under ERISA or any other law, nor
is there any reasonable basis for such a claim.

0

(d)
Such Seller, each LLC in which such Seller is selling a Subject Interest
and such LLC's Applicable Partnership have at all times complied with any applicable
continuation coverage requirements for their welfare benefit plans, including the
Consolidated Omnibus Budget Reconciliation Act of 1985 ('COBRA') and any
applicable state statutes mandating health insurance coverage for its employees.
Except as required by Title 1, Part 6 of ERISA, no Benefit Plan provides
(e)
welfare benefits to any person following termination of employment with any LLC in
which such Seller is selling a Subject Interest (or its Applicable Partnership) and such
Seller, no LLC in which such Seller is selling a Subject Interest or such LLC`s Applicable
Partnership has any obligations (written or oral) to provide any post employment or
retiree welfare benefits.
Except as set forth on Schedule 2.16 hereto, all returns, reports, disclosure
(f)
statements and premium payments required to be made under ERISA and the Code with
respect to the Benefit Plans, of any LLC in which such Seller is selling a Subject Interest
have been timely filed or delivered. Such Benefit Plans have not been audited or to the
Actual Knowledge of the Applicable Knowledge Parties investigated by either the
Internal Revenue Service, the Department of Labor or the Pension Benefit Guaranty
Corporation within the last five years, and to the Actual Knowledge of the Applicable
Knowledge Parties there are no outstanding audit issues with reference to the Benefit
Plans pending before said governmental agencies. No event has occurred and no
condition exists that would subject any LLC in which such Seller is selling a Subject
Interest, its Applicable Partnership to any material tax, fine, lien, penalty or other liability
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imposed by ERLSA, the Code or other applicable laws, rules and regulations with respect
to each Benefit Plan.
(g)
Except as set forth on Schedule 2.16 hereto, no payment that is owed or
may become due to any director, officer, employee, or agent of any LLC in which such
Seller is selling a Subject Interest or of such LLCIs Applicable Partnership (other than
(i) payments which are required under the Code to be capitalized and (ii) payments,
except for guaranteed payments described in Code Section 707, which are made to
members of any such LLC or partners of its Applicable Partnership) will be nondeductible to any such LLC or its Applicable Partnership or subject to tax under Code
Sections 280G or 4999; nor will any such LLC in which such Seller is selling a Subject
Interest be required to "gross up" or otherwise compensate any such person because of
the imposition of any excise tax on a payment to such person.
(h)
Each LLC in which such Seller is selling a Subject Interest, its Applicable
Partnership and the Benefit Plans has properly classified individuals providing services to
such LLC and/or its Applicable Partnership as independent contractors or employees, as
the case may be.
2.17 Employees.

(a) Schedule 2.17O hereto sets forth as of the date hereof all employees of
any LLC in which such Seller is selling a Subject Interest or its Applicable Partnership,
including, without limitation, employees of such LLC or Applicable Partnership currently
on a leave of absence or disability leave (the 'Employees'). Each LLC in which such
Seller is selling a Subject Interest and its Applicable Partnership are in compliance with
all federal, state and local laws and regulations respecting employment and employment
practices, labor practices, terms and conditions of employment and wages and hours.
There is no pending or, to the Actual Knowledge of the Applicable Knowledge Parties,
threatened employee strike, work stoppage or labor dispute with respect to such LLC. No
union representation question exists respecting any employees of any LLC in which such
Seller is selling a Subject Interest or its Applicable Partnership, no collective bargaining
agreement exists or is currently being negotiated by any LLC in which such Seller is
selling a Subject Interest or its Applicable Partnership, no demand has been made for
recognition by a labor organization by or with respect to any employees of any LLC in
which such Seller is selling a Subject Interest or its Applicable Partnership, to the Actual
Knowledge of the Applicable Knowledge Parties no union organizing activities by or
with respect to any employees of any LLC in which such Seller is selling a Subject
Interest are taking place, and none of the employees of any LLC in which such Seller is
selling a Subject Interest or its Applicable Partnership is represented by any labor union
or organization. There is no unfair practice claim against any LLC in which such Seller
is selling a Subject Interest or its Applicable Partnership before the National Labor
Relations Board, or any strike, dispute, slowdown, or stoppage pending or, to the Actual
Knowledge of the Applicable Knowledge Parties, threatened against or involving the
business of any LLC in which such Seller is selling a Subject Interest or its Applicable
Partnership, and none has occurred. Neither any LLC in which such Seller is selling a
Subject Interest nor its Applicable Partnership is engaged in any unfair labor practices.
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Except as set forth on Schedule 2.17(a), there are no pending or, to the Actual Knowledge
of the Applicable Knowledge Parties, threatened EEOC claims, wage and hour claims,
unemployment compensation claims, workers' compensation claims or the like against
any LLC in which such Seller is selling a Subject Interest or its Applicable Partnership.
No current employee has provided written or oral notice to any LLC in which that such
Seller is selling a Subject Interest or its Applicable Partnership of any plans to terminate
employment with any LLC in which such Seller is selling a Subject Interest or its
Applicable Partnership, except as noted on Schedule 2 .17(a).
(b)
All payroll, including salaries, benefits and all FICA, FUTA and other
taxes related to payroll (the 'Tayroll'), due to the Employees, in accordance with their
biweekly payroll program, through the most recent Payroll date, has been paid by each
LLC in which such Seller is selling a Subject Interest or its Applicable Partnership. The
Payrolls of each LLC in which such Seller is selling a Subject Interest and its Applicable
Partnership as of the most recent payroll period is set forth on Schedule 2.17(b). There
has been no increase in the Payroll of any LLC in which such Seller is selling a Subject
Interest or its Applicable Partnership since December 31, 2004, other than as set forth on
Schedule 2 .17(6). Other than as set forth on Schedule 2.17(b) and except those incurred
in the normal course of business, no Employee of such LLC will have received any bonus
or increase in compensation since December 31, 2004 and there has been no "general
increase" in the compensation or rate of compensation payable to any of such Employees
since December 31, 2004, except in the ordinary course of business. Except in the
ordinary course of business, since December 31, 2004, and other than as set forth on
Schedule 2.17(h), there has been no promise to any of the Employees of any such LLC
orally or in writing of any bonus or increase in compensation, whether or not legally
binding. Except in the ordinary course of business, since December 31, 2004, there has
been no other change in the information disclosed on Schedule 2.17(b) with respect to
any such LLC in which such Seller is selling a Subject Interest.
(c)
Schedule 2.17(c) sets forth as of the date hereof of the aggregate paid time
off, including vacation, holiday and sick pay, of each LLC in which such Seller is selling
a Subject Interest and its Applicable Partnership's Employees.
2.18 Insurance Coverage. Each LLC in which such Seller is selling a Subject Interest
or its Applicable Partnership maintains in full force and effect, with no premium arrearages,
insurance policies bearing the numbers, for the terms, with the companies, in the amounts and
providing the coverage set forth on Schedule 2.18. True and correct copies of all such policies
and all endorsements thereto have been delivered to Purchasers.
2.19 Payments to Sellers. Schedule 2.19 sets forth all payments by each LLC in which
such Seller is selling a Subject Interest and its Applicable Partnership to any member or partner
in such LLC or Partnership, as the case may be, since December 31, 2001, other than
distributions made to partners solely in respect of their ownership interests in such LLC or
Partnership.
2.20 Appraisal Reports and Surveys. Since December 31, 2003, such Seller has not
obtained, and to the Actual Knowledge of the Applicable Knowledge Parties, the LLC in which
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such Seller owns an Ownership Interest has not obtained any appraisal reports, surveys or other
documents which evaluate or describe any LLC in which such Seller is selling a Subject
Interest's business or any of the Assets thereof which have not been delivered to the Purchaser of
his Subject Interest.
2.21 Absence of Certain Changes. Except as permitted or contemplated by this
Agreement, since December3l, 2004, each LLC in which such Seller is selling a Subject Interest
has not, nor has its Applicable Partnership:
(a)
other than in the ordinary course of business, incurred any indebtedness or
other liabilities (whether accrued, absolute, contingent or otherwise), sold or disposed of
any of its capital assets with a historical cost of greater than $10,000;
(b)
guarantied any indebtedness or sold or disposed of any of its non-capital
assets other than in the ordinary course of business;
(c)
suffered any damage, destruction or loss, to any of its tangible Assets,
whether or not covered by insurance, with a historical cost of greater than $10,000;
(d)
established or agreed to establish any pension, retirement or welfare plan
for the benefit of its employees not theretofore in effect, except as noted on
Schedule 2.16 or Schedule 2.21(4);
(e)
suffered any change in its financial condition, assets, liabilities or business
or to the Actual Knowledge of the Applicable Knowledge Parties suffered any other
event or condition of any character that individually or in the aggregate has or might
reasonably be expected to have a material adverse effect on its business;
(f)
made any single capital expenditure that exceeded $ 10,000 or made
aggregate capital expenditures that exceeded $20,000, except as noted on
Schedule 2.21(1) hereof,
(g)
disposed of any assets (other than inventory in the ordinary course of
business), written down the value of any of its Assets which are capital assets with a
historical cost of greater than $ 10,000, written off as uncollectible any single account
receivable (excluding contractual adjustments and charity care) in excess of $5,000, or
revalued any of the Assets with a historical cost of greater than $10,000;
(h)
paid, discharged or satisfied any claims, liabilities or obligations (absolute,
accrued, contingent or otherwise) other than in the ordinary course of business, except as
noted on Schedule 2 .21(h) hereof,
(i)
canceled any debts orwaived any claims or rights in either case, other than
an accounts receivables written - off in the ordinary course of its business;
0)
entered into, materially amended or terminated any material contract,
agreement or license to which it is a party;
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(k)
(1)

made any change in any method of accounting or accounting practice;
canceled, or failed to continue, insurance coverages; or

(m) agreed, whether in writing or othenvise, to take any action described in
Section 2.21(a)-(1).
2.22 Environmental Conditions.
(a)
Each LLC in which such Seller is selling a Subject Interest, its Applicable
Partnership and each Center operated by either of them are currently in compliance with
all Environmental Laws (as hereinafter defined), including, but not limited to, the
possession by each such LLC (or Applicable Partnership) of all permits and other
governmental authorization required under applicable Environmental Laws to operate its
Center as currently operated and is in compliance with the terms and conditions thereof.
(b)
No LLC in which such Seller is selling a Subject Interest, the Applicable
Partnership or the Center it operates has stored any Hazardous Substances (as hereinafter
defined) on any of its Real Property, except in compliance with applicable Environmental
Laws.
(c)
No LLC in which such Seller is selling a Subject Interest, the Applicable
Partnership or the Center it operates has disposed of or released any Hazardous
Substances on any of its Real Property, except in compliance with applicable
Environmental Laws.
(d)
No LLC in which such Seller is selling a Subject Interest, the Applicable
Partnership or the Center it operates has utilized any transporters or disposal facilities for
the transport or disposal of Hazardous Substances (other than Medical Waste (as
hereinafter defined), the disposal of which is covered by Section 2.23 hereof).
(e)
No LLC in which such Seller is selling a Subject Interest, the Applicable
Partnership or the Center it operates has received any written or oral communication,
whether from a governmental authority, citizens' group, employee or otherwise, that
alleges that such entity is not in full compliance with Environmental Laws, and, to the
Actual Knowledge of the Applicable Knowledge Parties, there are no circumstances that
may prevent or interfere with such full compliance in the future. There is no
Environmental Claim (as defined below) pending or, to the Actual Knowledge of the
Applicable Knowledge Parties, threatened against any LLC or its Applicable Partnership
in which such Seller is selling a Subject Interest or the Center it operates.
(f)
To the Actual Knowledge of the Applicable Knowledge Parties, there are
not any actions, activities, circumstances, conditions, events or incidents, including, but
not limited to, the release, emission, discharge, presence or disposal of any Hazardous
Substances, that could form the basis of any Environmental Claim against any LLC in
which such Seller is selling a Subject Interest, its Applicable Partnership or the Center it
operates.
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(g) Except as noted in Schedule 2.22(8), to the Actual Knowledge of the
Applicable Knowledge Parties, the Real Property of each LLC in which such Seller is
selling a Subject Interest or its Applicable Partnership and the adjoining properties have
not been utilized for any industrial or commercial operation involving any Hazardous
Substance in violation of any Environmental Laws.
Notwithstanding any other provisions of this Agreement, Purchasers acknowledge and
agree that the representations and warranties contained in this Section 2.22 are the only
representations and warranties given by the Sellers with respect to environmental matters
and Hazardous Substances or compliance with Environmental Laws and no other
provisions of this Agreement shall be interpreted as containing any representation or
warranty with respect thereto.
The following terms shall have the following meanings:
"Environmental Claim" means any claim, action, cause of action, investigation or written
notice by any person or entity alleging potential liability (including, but not limited to, potential
liability for investigatory costs, cleanup costs, governmental response costs, natural resources
damages, property damages, personal injuries, or penalties) arising out of, based on or resulting
from (a) the presence, or release into the environment, of Hazardous Substances at any location
which is or has been owned, leased, operated or utilized by each Center or (b) circumstances
forming the basis of any violation, or alleged violation, of any Environmental Law.
'Environmental Laws" means the federal, state (including, but not limited to, the State of
California), regional, county or local environmental laws, regulations, ordinances, rules and
policies and common law in effect on the date hereof and the Closing Date relating to the use,
refinement, handling, treatment, removal, storage, production, manufacture, transportation or
disposal, emissions, discharges, releases or threatened releases of Hazardous Substances, or
otherwise relating to protection of the environment (including, but not limited to, ambient air,
surface water, ground water, land surface or subsurface strata), as the same may be amended or
modified to the date hereof and the Closing Date, but excluding Medical Waste Laws and any
laws, regulations, ordinances, rules and policies and common law relating to workplace health
and safety.
'Hazardous Substances" means any toxic or hazardous waste, pollutants or substances,
including, without limitations, asbestos containing materials ("AGMs'), polychlorinated
biphenyls ('TCBs'), petroleum products, byproducts, or other hydrocarbon substances,
substances defined or listed as a "hazardous substance", "toxic substance", "toxic pollutant", or
similarly identified substance or mixture, in or pursuant to any Environmental Law.
"Meal Property" means any real property leased or owned by an LLC or its Applicable
Partnership.
2.23 Medical Waste. With respect to the generation, transportation, treatment, storage,
and disposal, or other handling of Medical Waste, each LLC in which such Seller is selling a
Subject Interest, its Applicable Partnership and its Center have complied with all Medical Waste
Laws (as hereinafter defined).
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"Medical Waste" includes, but is not limited to, (a) pathological waste, (b) blood,
(c) sharps, (d) wastes from surgery or autopsy, (e) dialysis waste, including contaminated
disposable equipment and supplies, (f) cultures and stocks of infectious agents and associated
biological agents, (g) contaminated animals, (h) isolation wastes, (i) contaminated equipment,
(j) laboratory waste, and (k) various other biological waste and discarded materials contaminated
with or exposed to blood, excretion, or secretions from human beings or animals. ' 'Medical
Waste" also includes any substance, pollutant, material, or contaminant listed or regulated under
the Medical Waste Tracking Act of 1988, 42 U.S.C. §§6992, et M. ('MWTA').
'Medical Waste Law" means the following, including regulations promulgated and
orders issued thereunder, all as may be amended from time to time: the MWTA, the U.S. Public
Vessel Medical Waste Anti-Dumping Act of 1988, 33 USCA §§2501 et sefc ., the Marine
Protection, Research, and Sanctuaries Act of 1972, 33 USCA §§1401 et sM., The Occupational
Safety and Health Act, 29 USCA §§651 et seMc ., the United States Department of Health and
Human Services, National Institute for Occupational Self-Safety and Health Infectious Waste
Disposal Guidelines, Publication No. 88-119, and 'any other federal, state, regional, county,
municipal, or other local laws, regulations, and ordinances insofar as they purport to regulate
Medical Waste, or impose requirements relating to Medical Waste.
2.24 Certain Representations With Respect to each Center.
(a)
Each LLC in which such Seller is selling a Subject Interest has furnished
complete and accurate copies of all its (or its Applicable Partnership's) Material Provider
Contracts and Business Contracts to the Purchaser of a Subject Interest therein. Each
LLC in which such Seller is selling a Subject Interest and its Applicable Partnership are
in compliance in all material respects with all of the terms, conditions and provisions of
all such contracts.
(b)
Each LLC in which such Seller is selling a Subject Interest (or its
Applicable Partnership) is qualified for participation in the Medicare program. Complete
and accurate copies of each LLC in which such Seller is selling a Subject Interest's (or its
Applicable Partnership's) existing Medicare contracts for its Center have been furnished
to the Purchaser of a Subject Interest therein. Each LLC in which such Seller is selling a
Subject Interest and its Applicable Partnership are in compliance in all material respects
with all of the terms, conditions and provisions of all such contracts.
(c)
Each LLC in which such Seller is selling a Subject Interest (or its
Applicable Partnership) is qualified for participation in the Medicaid program. Complete
and accurate copies of each LLC in which such Seller is selling a Subject Interest's (or its
Applicable Partnership's) existing Medicaid contracts for its Center have been furnished
to the Purchaser of a Subject Interest therein. Each LLC in which such Seller is selling a
Subject Interest and its Applicable Partnership is in compliance in all material respects
with all of the terms, conditions and provisions of all such contracts.
(d)
No LLC in which such Seller is selling a Subject Interest or Applicable
Partnership participates the CHAMPUS program.
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(e) Each Center operated by each LLC in which such Seller is selling a
Subject Interest or its Applicable Partnership is licensed by the California Department of
Health Services as an ambulatory surgery center. Each LLC in which such Seller is
selling a Subject Interest is in material compliance with all the terms, conditions and
provisions of such licenses. The facilities, equipment, and operations of each Center
operated by each LLC in which such Seller is selling a Subject Interest satisfy, without
exception, the applicable ambulatory surgery center licensing requirements of the State of
California.
2.25 No Untrue or Inaccurate Representation or Warranty. No representation or
warranty by Sellers contains or will contain any material untrue statement of fact, or omits or
will omit to state a material fact necessary to make the statements therein not misleading.
III. REPRESENTATIONS AND WARRANTIES OF PURCHASER
Each Purchaser represents and warrants to each Seller from which it is purchasing a
Subject Interest as follows:

•

3.1 Organization and Standing. Purchaser is a limited liability company duly
organized, validly existing and in good standing under the laws of the State of Tennessee and has
full limited liability company power and authority to conduct its business as now being
conducted, is duly qualified to do business in each jurisdiction in which the nature of its property
or business requires, and is or shall be no later than the Closing Date qualified to do business in
the State of California.
3.2 Authorization and Binding Effect. Purchaser has all necessary authority and
power to execute and deliver this Agreement and consummate the transactions contemplated
hereby and has taken all action required to be taken by or on the part of Purchaser to authorize
the execution, delivery and performance of this Agreement. This Agreement constitutes a valid
and binding agreement enforceable against Purchaser in accordance with its terms. The
execution of this Agreement by Purchaser, the performance by Purchaser of its obligations
hereunder and the consummation of the transaction contemplated hereby by Purchaser will not
require any consent, approval or notice under, or violate, breach, be in conflict with or constitute
a default (or an event that, with notice or lapse of time or both, would constitute a default) under,
or permit termination of, or result in the creation or imposition of any lien upon any properties,
assets or business of Purchaser under any note, bond, indenture, mortgage, deed of trust, lease,
franchise, permit, authorization, license, contract, instrument, agreement or commitment, in each
case which is material to Purchaser, or any order, judgment or decree to which Purchaser is a
party or by which Purchaser is bound. No notice to, filing or registration with or authorization,
consent or approval of any public body or governmental or regulatory authority is necessary for
the consummation by Purchaser of the transaction contemplated by this Agreement.
3.3
Ownership. Purchaser is a wholly-owned direct or indirect subsidiary of SARC,
which is a wholly owned subsidiary of Symbion, Inc., a Delaware corporation.
No Finders or Brokers. Purchaser has not engaged any finder or broker in
3.4
connection with the transactions contemplated hereunder.
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• 3.5 No Untrue or Inaccurate Representation or Warranty. No representation or
warranty by Purchaser contains or will contain any untrue statement of fact, or omits or will omit
to state a fact necessary to make the statements therein not misleading.
Financial Ability. Purchaser has, and will have on the Closing Date, and
3.6
thereafter as needed, sufficient cash on hand from Purchaser's immediately available internal
organization funds or available under a currently established committed credit facility or
unutilized lines of credit with financial institutions, to consummate the transactions contemplated
by this Agreement and perform its obligations hereunder.
3.7 Solvency. On the Closing Date, after giving effect to all indebtedness being
incurred on such date in connection herewith, Purchaser will not (i) be insolvent (either because
its financial condition is such that the sum of its debts is greater than the fair value of its assets or
because the present fair salable value of its assets will be less than the amount required to pay its
probable liability on its debts as they become absolute and matured), (ii) have unreasonably
small capital with which to engage in its business or (iii) have incurred or plan to incur debts
beyond its ability to pay as they become absolute and matured.
3.8

Independent Analysis.

(a)
Purchaser acknowledges that it has conducted an independent
investigation of the financial condition, results of operations, assets, liabilities, properties
and projected operations of the LLCs and Partnerships the Subject Interests of which it is
acquiring and, in making its determination to proceed with the transactions contemplated
by this Agreement, Purchaser has relied solely on the results of such investigation and the
representations and warranties of the Sellers set forth herein. Such representations and
warranties constitute the sole and exclusive representations and warranties of the Sellers
in connection with the transactions contemplated hereby, and Purchaser acknowledges
and agrees that the Sellers are not making any representation or warranty whatsoever,
express or implied, beyond those expressly given in this Agreement.
(b)
Without limiting the foregoing, Purchaser acknowledges that no Seller has
made any representation or warranty, express or implied, as to the accuracy or
completeness of any memoranda, charts, summaries, presentations or schedules
heretofore made available to Purchaser or any other information which is not included in
this Agreement. Purchaser further acknowledges and agrees that any cost estimates,
forecasts, projections or other predictions or forward-looking information that may have
been provided to Purchaser were prepared for internal planning purposes only and are not
representations or warranties of the Sellers, and no assurances can be given that any
estimated, forecasted, projected or predicted results will be achieved.
3.9
Investment Intention. Purchaser has such knowledge and experience in financial
and business matters that it is capable of evaluating the merits and risks of acquiring the Subject
Interests. Purchaser confirms that each LLC whose Subject Interests it is acquiring has made
available to Purchaser the opportunity to ask questions of the officers and management of the
LLC and to acquire additional information about the business, assets and financial condition of
the LLC and its Applicable Partnership. Purchaser will acquire the Subject Interests for
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S investment only, and not with a view toward or for sale in connection with any distribution
thereof or with any present intention of distributing or selling any interest therein. Purchaser
understands that the transactions contemplated hereby have not been, and will not be registered
or qualified under the Securities Act of 1933, as amended, nor any state or any other applicable
securities law, by reason of a specific exemption from the registration or qualification provisions
of those laws, based in part upon Purchaser's representations in this Agreement. Purchaser
understands that no part of the Subject Interests may be resold unless such resale is registered
under the Securities Act of 1933, as amended, and registered or qualified under applicable state
securities laws or an exemption from such registration and qualification is available.
3.10 Deloitte & Touche, LLP. In connection with the agreement to use Deloitte &
Touche in connection with dispute resolution pursuant to Section 1.3(d) or Section 1.4(d),
Purchasers represent that Deloitte & Touche, LLP has not provided accounting, audit or similar
services to any Purchaser or their Affiliate within the five (5) year period prior to the date of this
Agreement; provided, however, that if Deloitte & Touche has provided accounting, audit or
similar services to any Purchaser or their Affiliate within such time period, the Sellers'
Committee and Purchaser shall select another mutually agreeable certified public accounting
firm.

E

3.11 Agreements and Commitments. Consummation of the transaction contemplated
by this Agreement (a) does not require consent of any of party to any commitment, contract,
lease agreement or other instrument which is material to the business of such Purchaser and/or its
affiliates (a 'p'urchaser Contract') and (b) shall not,cause any such Purchaser Contract to be in
default.
3.12 Litigation, Etc. There is no litigation, arbitration, governmental claim,
investigation or proceeding, pending or, to the Purchaser's Knowledge (as defined below),
threatened, against any Purchaser or affiliate of Purchaser, at law or in equity, before any court,
arbitration tribunal or governmental agency, except for such matters that would not individually
or in the aggregate have a material adverse effect on any LLC or Partnership or on Purchasers'
ability to consummate the transactions contemplated by this Agreement (other than such adverse
changes, circumstances or effects as and only to the extent such changes, circumstance or effect
relate to or result from public or industry knowledge of the transactions contemplated by this
Agreement or general economic conditions).
IV. COVENANTS OF PURCHASER

4.1 Best Efforts. Each Purchaser hereby covenants and agrees to take all necessary
action and to use its reasonable best efforts to obtain all consents and approvals required to carry
out the transactions contemplated herein and to satisfy the conditions specified herein.
4.2 Notification of Certain Matters. Each Purchaser shall promptly notify the other
Parties hereto of any action, suit or proceeding that shall be instituted or threatened against such
Purchaser to restrain, prohibit or otherwise challenge the legality of any transaction contemplated
by this Agreement.
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4.3 Access and Information. In connection with Section 1.3 and 1.4, the Purchasers
shall give to representatives of Sellers and Call Option Sellers, as applicable, reasonable access
during normal business hours to the premises, books, accounts and records and all other relevant
documents and will make available, and use its reasonable efforts to cause its accountants and
other representatives to make available, copies of all such documents and information of'such
LLC and/or its Applicable Partnership as representatives of the Sellers or the Call Option Sellers
may from time to time reasonably request to assist Sellers in verifying information contained in
the Closing Balance Sheet and to assist Call Option Sellers in verifying information in the
Option Purchase Agreement and the calculations used in determining the Formula Value and
Option Exercise Price, all in such manner as to not unduly disrupt each LLC's and Applicable
Partnership's normal business activities.
4.4 Closing of Management Rights Purchase Agreement. The Purchasers shall not
permit the "dosing" (as that term is defined in that certain Management Rights Purchase
Agreement, of even date herewith, between one or more Purchasers, the Managers, and
Parthenon Management Partners, LLC (the 'Management Rights Purchase Agreement')) to
occur prior to the Closing hereunder.
V.

COVENANTS OF SELLERS

5.1 Best Efforts. Each Seller shall take, and the Sellers shall cause each LLC and
Partnership in which such Seller holds an Ownership Interest to take, all necessary action and use
reasonable best efforts to obtain all consents and approvals required to carry out the transactions
contemplated herein and to satisfy the conditions specified herein.
5.2

Actions with Respect to Benefit Plans.

(a)
Notwithstanding anything herein to the contrary, if requested by
Purchasers, each Seller hereby covenants and agrees to take all steps requested by
Purchasers to merge, freeze, terminate, amend or take any other action with respect to
any Benefit Plan maintained by any LLC in which Seller is selling a Subject Interest (or
its Applicable Partnership); to take all reasonable steps to accomplish such requests; to
provide all the required notices to participants and appropriate governmental agencies; to
adopt all necessary resolutions and Benefit Plan amendments; and to provide to
Purchasers satisfactory evidence of the executed documents described in this Section 5.2.
(b)
Effective as of the Closing Date, the active participation of each Seller in
any Benefit Plan shall be terminated, and thereafter, no Seller shall be eligible to
participate in any employee benefit plan or program of any LLC, Partnership or the
Purebasers.
(c)
If any Benefit Plan is terminated at Purchaser's request, the Purchasers
shall allow employees to participate immediately in Purchasers' existing employee
benefit plans (or new benefit plan established by Purchasers after the Closing comparable
to Purchasers' existing employee benefit plans) including, but not limited to granting
employees credit for services with the LLCs and waiving any pre-existing condition
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exclusions for Purchasers' health plans if such waiver complies with applicable legal
requirements and Purchasers' insurance policies.

5.3 Access and Information. Between the date hereof and the Closing, the Sellers
shall cause each LLC and Partnership in which such Sellers hold an Ownership Interest to give to
representatives of Purchasers reasonable access during normal business hours to each LLC's and
Partnership's premises, books, accounts and records and all other relevant documents and will
make available, and use their reasonable efforts to cause their accountants and other
representatives to make available, copies of all such documents and information with respect to
the business and properties of each such LLC or Partnership as representatives of Purchasers
may from time to time reasonably request, all in such manner as to not unduly disrupt each
LLC's or Partnership's normal business activities; provided, however, that no disclosure shall be
required which would result in a violation of any obligation of confidentiality or the loss of the
attorney- client privilege with respect to any matter. Such access shall include consultations with
the employees of each such LLC. During the period from the date hereof to the Closing, the
Managers shall confer on a regular and reasonable basis with one or more representatives of
Purchasers to report material operational matters of each Center and to report the general status
of ongoing operations of the center. Each Manager shall notify the Purchasers of any Material
Adverse Change to each LLC (or to such LLC's Applicable Partnership) after the date hereof and
prior to the Closing and of any written notice received by such Manager of any governmental
complaints, investigations or hearings or adjudicatory proceedings (or communications
indicating that the same may be contemplated) or of any other matter which may be material to
such Manager, any LLC or any Partnership and shall keep the Purchasers reasonably informed of
such events.

•

5.4 Conduct of Business. Between the date hereof and the Closing Date, except as
otherwise approved by Purchasers, the Sellers shall take all reasonable steps to cause each LLC
in which such Sellers hold an Ownership Interest (and such LLC's Applicable Partnership) to
conduct business only in the ordinary course thereof consistent with past practice and in such a
manner that the representations and warranties contained in Article H hereof shall be true and
correct at and as of the Closing Date (except for changes contemplated, permitted or required by
this Agreement) and so that the conditions to be satisfied by Sellers at the Closing shall have
been satisfied. The Sellers shall take all reasonable steps to cause each LLC in which such
Sellers holds an Ownership Interest (and such LLC's Applicable Partnership) to conduct its
business in accordance with reasonable business judgment, to preserve its business intact and use
its reasonable best efforts to keep available the services of its current employees.
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5.5 Additional Financial Information. Within 30 days following the end of each
calendar month prior to Closing, the Sellers shall cause each LLC in which such Sellers hold an
Ownership Interest (and such LLC's Applicable Partnership) to deliver to the Purchasers true and
complete copies of the unaudited balance sheets and the related unaudited statements of income
and cash flow of, or relating to such LLC or Partnership for each month then ended, together
with a year-to-date compilation and the notes, if any, related thereto, which presentation shall be
true, correct and complete in all material respects, shall have been prepared from and in
accordance with the books and records of such LLC or Partnership and which shall fairly present
the financial position, results of operations and cash flow of such LLC or Partnership as of the
date and for the period indicated, all in accordance with GAAP, except that such financial
statements need not include required footnote disclosures.
5.6 Notification of Certain Matters. Until the Closing Date, the Managers shall (and
shall cause all other Applicable Knowledge Parties to) advise the Purchasers, in writing, of
(i) any change or event that would cause any condition to closing in Article VI or VII applicable
to an LLC or Applicable Partnership to be unable to be satisfied, (ii) any written notice or other
written communication received by such Person or an LLC or its Applicable Partnership from
any Person alleging that the consent of such Person is or may be required in connection with the
transactions contemplated by this Agreement applicable to any Seller, LLC or Applicable
Partnership, and (iii) the existence of any matter arising or discovered which would have been
required to be set forth or described in the Exhibits and Schedules to this Agreement applicable
to any Seller, LLC or Applicable Partnership. The Managers shall (and shall cause all other
Applicable Knowledge Parties to) promptly notify the other Parties hereto of any action, suit or
proceeding that shall be instituted or threatened against any Seller, LLC or Applicable
Partnership to restrain, prohibit or otherwise challenge the legality of any transaction
contemplated by this Agreement.
5.7 Exclusivity. During the period from the date of this Agreement until its
termination in accordance with Article IX hereof, each Seller shall not with respect to any LLC
in which such Seller is selling a Subject Interest (or such LLC's Applicable Partnership), and
each Seller shall cause each LLC in which it holds an Ownership Interest (and such LLC's
Applicable Partnership) not to, and shall cause each of its and their respective agents, employees,
and affiliates not to, except as expressly contemplated herein, directly or indirectly, initiate,
encourage, conduct or hold discussions with any corporation, partnership, person or other entity
(other than Purchasers and its Affiliates) concerning:
(a)
a purchase, affiliation, joint venture or lease of all, or a material part of,
any LLC, Partnership or any Center,
(b)

the management of any Center,

(c)
the transfer by any Seller of any of its ownership in any LLC, Partnership
or the Centers; or
(d)
securities.

the issuance by any LLC or Partnership of any debt, equity or hybrid
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If a Seller or any LLC or Partnership shall receive any unsolicited offer or correspondence
relating to a transaction of the type described in this Section 5.7, such Seller shall promptly
notify Purchasers of any such transaction or negotiations and subject to confidentiality
restrictions or obligations disclose the terms of any such proposal.
5.8

Restrictions on Ownership in Competing Businesses.

(a)
Each Seller agrees that from the date hereof until the earlier to occur of
(a) the fifth (S'b) anniversary of the Closing Date and (b) the second (2° ) anniversary of
the date on which Seller ceases to be a member of such LLC, a partner of its Applicable
Partnership, or a holder of any interest in any successor entity (a 'Successor") into which
either of them is merged or converted (such time period being the 'Restricted Period'),
neither he nor any of his Affiliates shall, directly or indirectly, own an interest in, lease,
manage, joint venture with or be employed by a Competing Business located in the
Restricted Area. 'Restricted Area" means, with respect to the Beverly Hills LLC (and its
Applicable Partnership and Successors), the areas within (X) the circle around the
Brighton Center having a radius of fifteen (15) miles and (Y) the circle around the
Wilshire Center having a radius of fifteen (15) miles and, with respect to each other LLC
(and its Applicable Partnership and Successors), the circle around such LLC's (or
Applicable Partnership's or Successor's) Center having a radius of twenty -five (25) miles.
Nothing in this Section 5.8 is intended to prevent a Seller or Affiliate of Seller from
practicing medicine, being a member of the medical staff of, or referring patients to, any
other hospital or health care facility.
(b)
Each Seller agrees that, the restrictions contained in this Section 5.8 are
reasonable and necessary to protect the legitimate interests of the Purchasers and that any
violation of this provision would result in damages to the Purchasers which cannot be
compensated by money alone. Each Seller agrees that the Purchaser(s) of such Seller's
Subject Interest will be entitled, at Purchaser's sole election, to:
(i)
injunctive relief enjoining such Seller from the conduct in violation
hereof, without proving actual damages or posting any bond, and any other relief (other
than Liquidated Damages) to which such Purchaser(s) may be determined to be entitled;
or

(ii)
Liquidated Damages. As used herein, "Liquidated Damages" shall
mean, as to a Seller, an amount equal to ninety percent (90010) of the consideration
received by such Seller for the sale of Subject Interests, Option Interests and
Management Rights (as adjusted pursuant to Section 1.3 hereof and any Option Purchase
Agreement).
provided, however, in any action, suit or proceeding brought by a Purchaser against a Seller to
enforce the covenants contained in this Section 5.8, the Purchaser shall not be required to make
such election unless and until it shall have been determined by a court of competent jurisdiction
that the remedies in both of clauses (i) and (ii) of this Section 5.8(b) are 'available to such
Purchaser and enforceable as against such Seller and, if either shall later be determined by such
court or on appeal to be unavailable or unenforceable, then Purchaser may instead pursue either
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or both of such remedies until a final and nonappealable older is entered with respect thereto at
which time such Purchaser must elect either (i) or (ii) above.
(c)
If a court of competent jurisdiction shall hold that the duration and/or
scope (geographic or otherwise) of the agreement contained in this Section 5.8 is
unreasonable, then, to the extent permitted by law, the court may prescribe a duration
and/or scope (geographic or otherwise) that is reasonable and judicially enforceable. The
parties agree to accept such determination, subject to their rights of appeal, which the
parties hereto agree shall be substituted in place of any and every offensive part of this
Section 5.8, and as so modified, this Section 5.8 shall be as fully enforceable as if set
forth herein by the parties in the modified form.
(d)
The parties to this Agreement hereby agree that the Liquidated Damages
represent the goodwill of the LLC (and Applicable Partnership, if applicable) in which
such Purchaser is hereby acquiring Subject Interests, that the amount of the damages to
such Purchaser from a breach by a Seller of this provision is difficult to ascertain and that
the Liquidated Damages represents the parties good faith effort to quantify the damages
to the Purchasers of a breach of this Section 5.8 by a Seller.
(e)
Each Seller acknowledges and agrees that the Operating Agreement of
each LLC, or the operating agreement or partnership agreement of its Successor or
Applicable Partnership (each an "Organizational Document') contains covenants
substantially similar to those set forth in this Section 5.8, and each such Seller
acknowledges and agrees that the remedies provisions contained in this Section 5.8 and
each such Organizational Document are intended to reasonably compensate the
Purchasers and their Affiliates for the damages that would be incurred were the covenants
contained in Section 5.8 of this Agreement or the similar covenants in the Organizational
Documents to be violated by such Seller.
(f)
"Competing Business" means any health care business, other than a
Grandfathered Business, in which surgical procedures or pain management procedures
are performed and shall include, without limitation, a specialty hospital, hospital or
ambulatory surgery center, provided, however, the private practice of any Seller or
Affiliate of Seller will not be a Competing Business as long as it is not performing
Facility Fee Procedures. "Facility Fee Procedures" means any surgical procedure that is
(a) performable at the applicable Center by a physician and (b) either (i) reimbursable by
a third party payor at a rate in excess of a physician's standard professional fee or as
separate and distinct non-facility reimbursement for being performed in office,
(ii) requires the presence of an anesthesiologist, (iii) involves conscious sedation (but
does not require the presence of an anesthesiologist or a separate facility license) or
(iv) requires a separate facility license; provided, however, any surgical procedure that a
Physician Member regularly performed in such Physician Member's office during the
six (ti) month period ending December3l, 2004 and that involves conscious sedation
shall not be considered a Facility Fee Procedure if the Physician Member delivers a
written statement to the Company on or before October3l, 2005 specifying the CPT
(Current Procedural Terminology) codes for such procedures regularly performed during
such period.
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(g) "Grandfathered Business" means any ownership interest in a Competing
Business set forth on Schedule 5.8 hereto if and to the extent it was owned by such
Person on and as of January 20, 2005; provided, however, any such Competing Business
shall cease to be a Grandfathered Business if there is any increase in the Seller's
percentage ownership interest in such Competing Business after the date hereof or if such
Competing Business expands the surgical or pain management services offered on an
outpatient basis or increases the number of operating rooms it has on the date hereof.
VI. CONDITIONS TO CLOSING BY PURCHASER
Except as may be waived. by Pur chasers, the obligations of Purchasers to purchase the
Subject Interest and to consummate the transactions contemplated hereby on the Closing Date
shall be subject to the satisfaction on orprior to the Closing Date of the following conditions:
6.1 Compliance. All of the representations and warranties of Sellers contained in
Article II of this Agreement shall be tare as of the date of this Agreement and as of the time of
the Closing, except as would not individually or in the aggregate have a Material Adverse Effect
on any LLC or Partnership, and Sellers shall have performed or complied with all covenants and
conditions required by this Agreement to be performed or complied with by it prior to or at the
Closing, except for noncompliance which would not individually or in the aggregate have a
Material Adverse Effect on any LLC or Partnership. Purchasers shall have been furnished a
certificate dated the Closing Date and signed by each Sellers' Committee Representative and
Manager with respect to each LLC or Partnership for which he is a Sellers' Committee
Representative or Manager, respectively, to the foregoing effect (the 'dosing Certificate').
6.2 Consents Authorizations Etc. All necessary licenses, certifications, permits and
approvals from federal, state and local governmental units for the transactions contemplated
hereby, and for the continued operation of each Center as an ambulatory surgery center
following the consummation of the transactions contemplated hereby are set forth on
Schedule 6.2 and shall have been issued to each Partnership in form and substance reasonably
satisfactory to Purchasers.
6.3 No Action or Proceeding. No action or proceeding shall have been brought or
threatened before any court or administrative agency to prevent the consummation of, or to seek
damages in a material amount by reason of, the transactions contemplated hereby, and no
governmental authority shall have asserted that these transactions constitute a violation of law or
give rise to liability on the part of Purchasers or any LLC orPartuership.
6.4 Good Standing Certificate. The Managers shall have delivered to Purchasers a
good standing certificate issued with respect to each LLC and Partnership, issued by the
Secretary of State of the State of California, dated as of a date that is not more than 15 days prior
to the Closing Date.
6.5 No Material Adverse Effect. The operations of each LLC, each Partnership and
each Center shall have been conducted in the ordinary course of business, consistent with past
practice, and from the date of the Stub Period Financials until the Closing, no event shall have
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occurred which has or would reasonably likely have a Material Adverse Effect upon an LLC, a
Partnership ora Center.
6.6
Assignment Agreement. Each Seller shall have delivered to the Purchaser of his
Subject Interest a duly executed Assignment.
6.7 Approval of Amendment of Organizational Agreements. The amendment and
restatement of the operating agreement of each LLC in the forms attached hereto as Exhibit 6.7
hereof shall have been approved by the requisite consents and approvals necessary to effect such
amendments and restatements, and Purchaser shall have received an "Owner Restriction
Agreement" from each "Owner" (as each term is defined in the form of amended and restated
operating agreement which is attached hereto as Exhibit 6.7) of each Seller that is not a natural
person.
Closing of Management Rights Purchase Agreement. The "Closing" (as that term
6.8
is defined in that certain Management Rights Purchase Agreement) shall have occurred.
6.9 Execution and'Delivery of Management Agreements and Billing,, Collection and
Shared Services Agreements. Each LLC (or Applicable Partnership, if requested by Purchasers)
shall have executed and delivered to the Purchasers a Management Agreement and a Billing,
Collection and Shared Services, in the forms attached as Exhibits 6.9A and 6.911 hereto,
respectively, (each, a 'Management Agreement" and a 'Billing, Collection and Shared. Service
Agreement') and all agreements contemplated thereby to be entered into upon execution of such
Management Agreements and Billing, Collection and Shared Services Agreements, with all of
the foregoing to become effective upon the Closing.
6.10 Execution and Delive!y of Indemnity Escrow Agreement. Each Sellers'
Committee Representative with respect to each LLC and its Applicable Partnership, on behalf of
all Sellers or Subject Interests in such LLC and Partnership shall have executed and delivered to
the Purchasers and to the Escrow Agent (as defined in the Indemnity Escrow Agreement) the
Escrow Agreement, and the Escrow Agent shall have executed and delivered to the Purchasers
the Indemnity Escrow Agreement
6.11 Opinion of Counsel. Purchasers shall have received from Sheppard Mullin
Richter & Hampton LLP an opinion in form reasonably satisfactory to Purchasers addressed to
Purchasers and dated as of the Closing Date.
6.12 Waiver. Purchasers may waive any condition of this Article VI to the extent
permitted by applicable law. To the extent that the Purchasers so waive any condition of this
Article VI, the Purchasers shall be deemed to have waived for all purposes any rights or
remedies it may have against the Sellers by reason of the failure of any such conditions.
VII. CONDITIONS TO CLOSING BY SELLERS
Except as may be waived in writing by a Seller, the obligations of a Seller to consummate
the transactions contemplated hereby on the Closing Date shall be subject to the satisfaction on
orprior to the Closing Date of the following conditions:
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Compliance. All of the representations and warranties made by Purchasers
7.1
contained in Article III of this Agreement shall be true as of the date of this Agreement and as of
the time of Closing, except as would not individually or in the aggregate have a material adverse
effect on Purchasers' ability to consummate the transactions contemplated by this Agreement,
and Purchasers shall have performed and complied with all covenants and conditions required by
this Agreement to be performed or complied with by it prior to or at the Closing, except for
noncompliance which would not individually or in the aggregate have a material adverse effect
on Purchasers' ability to consummate the transactions contemplated by this Agreement. Each
Sellers' Committee Representative with respect to each LLC and its Applicable Partnership, on
behalf of all Sellers or Subject Interests in such LLC and Partnership, shall have been furnished
with a certificate, dated the Closing Date, of a duly authorized officer of Purchasers to the
foregoing effect.
7.2 Secretary's Certificate. At the Closing, the Managers shall have received on
behalf of the Sellers copies of the following, in each case certified as of the Closing Date by a
Secretary or an Assistant Secretary of Purchasers:
(a)
resolutions of the sole member of each of the Purchasers authorizing the
execution, delivery and performance of this Agreement and the other agreements that
Purchasers are required to execute and deliver pursuant to the terms of this Agreement;
and

(b)
the signature and incumbency of the officers of each of the Purchasers
• authorized to execute and deliver this Agreement and the other agreements and
certificates that Purchasers are required to deliver on or before the Closing Date pursuant
to this Agreement.
Consent, Authorizations, Etc. The consents, approvals and authorizations set
7.3
forth on Schedule 6.2 shall have been obtained.
7.4 No Action or Proceeding. No action or proceeding shall have been brought or
threatened before any court or administrative agency to prevent the consummation of, or to seek
damages in a material amount by reason of, the transactions contemplated hereby, and no
governmental authority shall have asserted that these transactions constitute a violation of law or
give rise to liability on the part of Sellers.
7.5
Good Standing Certificate. Purchasers shall have delivered to the Managers on
behalf of the Sellers a good standing certificate issued with respect to Purchasers by the
Secretary of the State of Tennessee. Such good standing certificate shall be dated as of a date
that is not more than 15 days prior to the Closing Date.

7.6 Approval of Amendment of Organizational Agreements. The amendment and
restatement of the operating agreement of each LLC in the forms in Exhibit 6.7 hereof shall have
been approved by the requisite consents and approvals necessary to effect such amendments and
restatements.
Closing of Management Rights Purchase Agreement. The "Closing" (as that term
7.7
is defined in the Management Rights Purchase Agreement) shall have occurred.
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Execution and Delivery of Indemnity Escrow Agreement. Each Purchaser shall
7.8
have executed and delivered to each Sellers' Committee Representative with respect to each LLC
and its Applicable Partnership, on behalf of all Sellers or Subject Interests in such LLC and
Partnership, and to the Escrow Agent (as defined in the Indemnity Escrow Agreement) the
Indemnity Escrow Agreement, and the Escrow Agent shall have executed and delivered to the
Sellers the Indemnity Escrow Agreement.
7.9 No Material Adverse Affect. No event shall have occurred which has or would
reasonably likely to have a Material Adverse Affect upon an LLC or any change, circumstance
or effect shall have occurred which has or would reasonably likely have a Material Adverse
Affect on the business of a Purchaser or its Affiliates.
7.10 Opinion of Counsel. Managers, on behalf of Sellers, shall have received from
counsel to Purchasers an opinion in form reasonably satisfactory to Managers on behalf of all
Sellers attached to this Agreement, addressed to Sellers and dated as of the Closing Date.

E

7.11 Thousand Oaks. Specialty Surgical Center of Thousand Oaks, LLC, a California
limited liability company ('Thousand Oaks LLC15 shall have issued to SMBISS Thousand Oaks
LLC, a Tennessee limited liability company, one membership unit in such LLC and the
Managers and SMBISS Thousand Oaks, LLC shall have executed an operating agreement
generally in the form of the amended and restated operating agreements of the Developing
Center LLCs, in Exhibit 6.7, with such changes as mutually agreed by Thousand Oaks LLC and
SMBISS Thousand Oaks LLC in order to reflect certain purchase options agreed between such
parties.
7.12 Waiver. A Seller may waive any conditions of this Article VII to the extent
permitted by applicable law. Such waiver shall not affect Sellers' remedies under this Agreement
with respect to the waived condition, or otherwise.
VIII. INDEMNIFICATION
8.1

Indemnification of Purchasers.

(a) From and after the Closing and subject to the limitations herein provided,
each Seller shall upon demand indemnify and hold the Purchaser of such Seller's Subject
Interests Option Interest and Management Rights harmless against, and reimburse each
such Purchaser from time to.time as costs are incurred for any actual damage, loss,
liability, fine, penalty, charge, administrative or judicial proceeding or order, judgment,
remedial action requirement, enforcement action of any kind, cost or expense, including
reasonable attorneys' fees and other reasonable expenses incurred in investigating or
defending any claim against such Purchaser for such damage, loss, cost or expense
incurred, directly or indirectly, by such Purchaser or such Purchaser's Affiliate and
calculated so as to take into account the total Ownership Interests acquired by such
Purchaser pursuant to this Agreement, the Management Rights Purchase Agreement and
all Option Purchase Agreements (collectively, "Purchaser Losses').
(i)
resulting from any breach of such Seller's representations,
warranties or covenants in this Agreement, an Option Purchase Agreement, the
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Management Rights Purchase Agreement or any document or instrument delivered
pursuant hereto or thereto, or from any misrepresentation in, or omission from, any
information, certificate, license, report or other instrument or agreement furnished to such
Purchaser by such Seller pursuant to this Agreement, an Option Purchase Agreement or
the Management Rights Purchase Agreement;
(ii)

any of the matters described on Schedule 2.8, 2.9 or 2.15 to this

Agreement; or
(iii)
arising out of or related to any untrue statement contained in (or
the omission of any statement or information that is determined to have been required to
be made or provided in) any information, written or oral, including, but not limited to any
letter of transmittal, prospectus, presentation or other document or disclosure, that is
provided or made available to any Seller or any representative or advisor of any Seller in
connection with soliciting such Seller's approval of or participation in the transactions
contemplated by this Agreement by any Person acting on behalf of any Seller or with the
approval of any Seller (other than a Purehaser or a Person controlled by or under
common control with a Purchaser and other than with respect to written information
approved in writing by a Purchaser or a Person controlled by or under common control
with a Purchaser); provided, however, that neither the letters, dated June 6, 2005, from
the Managers to the Sellers, nor the Consent Solicitation Statement, dated July 15, 2005,
shall give rise to indemnification under this Section 8.1(a)(iii);

E

(iv)
provided, however, if and to the extent a Purchaser is entitled to
indemnification for any of the foregoing because Purchaser owns an Ownership Interest
in an LLC or Partnership and it is such LLC or Partnership that suffers the actual damage,
loss, liability, fine, penalty, charge, administrative or judicial proceeding or order,
judgment, remedial action requirement; enforcement action of any kind, cost or expense,
including reasonable attomeys' fees and other reasonable expenses (collectively, 'Indirect
Damages'), the "Purchaser Losses" with respect to such Indirect Damages for purposes
of this Article VIII shall equal, not the full amount of such Indirect Damages, but the
product of (a) the aggregate amount of such Indirect Damages multiplied by (b) the
percentage ownership in such LLC or Partnership represented by (i) the Subject Interests
acquired pursuant to this Agreement and (ii) if and when acquired, any Option Interests
acquired pursuant to this Agreement and/or Option Purchase Agreements; provided,
further, however, upon such Purchaser's (or its Affiliates) acquisition of any such Option
Interests, the foregoing amount of 'Purchaser Losses" with respect to such Indirect
Damages shall be re-calculated and such Purchaser shall immediately be indemnified for
the additional amount resulting from such recalculation, and such entitlement shall not
constitute a new or additional claim for purposes of Section 8.5(g), but shall instead relate
back to Losses sustained and claimed as of the date notice thereof was first given. Solely
as an example, and not as a limitation, Purchaser Losses otherwise recoverable under this
Agreement, relating to the breach of any representation or warranty relating to the alleged
overstatement of the net income of an LLC or its Applicable Partnership in any Financial
Statement shall, for purposes hereof, not be considered 'Indirect Damages."
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(b) Each Purchaser shall have the right, with notice, to offset or set off
amounts owed to it by a Seller under this Article VIII against amounts owed by such
Purchaser or its Affiliates to such Seller pursuant to any other obligations, including
without limitation, any distributions due to such Seller from an LLC, or by claiming
against such Seller's Individual Escrow Account (as defined in Section 1.2(b) above);
provided, however, except as provided in Section 8.4(b) hereof with respect to the.
Indemnity Escrow Amount, no right of off-set may be exercised until ninety (90) days
have lapsed after the date the indemnification is due. Purchasers' right to
indemnification, payment of damages or other remedy -hereunder based upon Sellers'
representations, warranties, covenants and obligations in this Agreement, in, an Option
Purchase Agreement or in the Management Rights Purchase Agreement will not be
affected or limited by any investigation conducted by or on behalf of Purchasers with
respect hereto or thereto, any preparation or compilation by or on behalf of Purchasers of
schedules to this Agreement, in an Option Purchase Agreement or in the Management
Rights Purchase Agreemen4 or any knowledge acquired (or capable of being acquired)
by Purchasers at any time before or after the execution and delivery of this Agreement, in
an Option Purchase Agreement or the Management Rights Purchase Agreement with
respect to the accuracy or inaccuracy of or compliance with, any such representation,
warranty, covenant or obligation, other than Purchaser's Knowledge. As used herein,
'p'urchaser's Knowledge" means the actual knowledge on and as of the date hereof of any
of William V.B. Webb, George Goodwin, Gregg Stanley, or Michael Weaver.
(c) For purposes of this Article VIII, 'Purchaser" shall include any purchaser
of a Subject Interest, Option Interest or Management Rights under this Agreement, an
Option Purchase Agreement or the Management Rights Purchase Agreement, 'Seller"
shall include any seller of a Subject Interest, Option Interest or Management Rights and
"Company" means each LLC (together with its Applicable Partnership) and the
Management Rights.
8.2 Indemnification of Sellers. From and after the Closing and subject to the
limitations herein provided, Purchasers and SARC shall upon demand indemnify and hold
Sellers harmless against, and reimburse Sellers from time to time when and as costs are incurred
for, any actual damage, loss, liability, fine, penalty, charge, administrative or judicial proceeding
or order, judgment, remedial action requirement, enforcement action of any kind, cost or expense
(including reasonable attorneys' fees and other expenses incurred in investigating or defending
any claim against Sellers for such damage, loss, cost or expense) incurred by Sellers ('Seller
Losses15 resulting from (a) any breach of Purchasers' representations, warranties or covenants in
this Agreement, an Option Purchase Agreement or the Management Rights Purchase Agreement,
or any document or instrument delivered pursuant hereto or thereto, or from any
misrepresentation in, or omission from, any information, certificate, license, report or other
instrument or agreement furnished to Sellers by Purchasers and/or SARC pursuant to this
Agreement, an Option Purchase Agreement or the Management Rights Purchase Agreement, or
(b) any of those certain instruments and agreements (each a 'Seller Guaranty') identified on
Schedule 8.2 hereto if and to only the extent they arise out of an LLC's (or Partnership's) post
Closing default on any obligation that is guaranteed as of the date hereof by such Seller under
such Seller's Guaranty. Each Seller shall have the right, with notice, to offset -or set off amounts
owed to such Seller under this Article VIII against amounts owed by such Seller to the Purchaser
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of such Seller's Subject Interest, Option Interest or Management Rights pursuant to any other
obligations. Sellers' right to indemnification, payment of damages or other remedy hereunder
based upon Purehasers'representations, warranties, covenants and obligations in this Agreement,
an Option Purchase Agreement or the Management Rights Purchase Agreement will not be
affected or limited by any investigation conducted by or on behalf of Sellers with respect hereto
or thereto, any preparation or compilation by or on behalf of Sellers of schedules to this
Agreement, an Option Pumbase Agreement or the Management Rights Purchase Agreement, or
any knowledge acquired (or capable of being acquired) by Sellers at any time before or after the
execution and delivery of this Agreement with respect to the accuracy or inaccuracy of or
compliance with, any such representation, warranty, covenant or obligation, other than the
Actual Knowledge of the Applicable Knowledge Parties on and as of the date hereof.
8.3 Notice and Control of Litigation. If any claim or liability is asserted in writing by
a third party ('Third Party Claim') against a party entitled to indemnification under this
Article VIII (the 'Indemnified Party') that would give rise to a claim under .this Article VIII, the
Indemnified Party shall notify the person(s) giving the indemnity (collectively, if more than one,
the 'Indemnifying Party'). The Indemnifying Party shall have the right to defend a claim and
control the defense, settlement and prosecution of any litigation; provided that the Indemnifying
Party expressly agrees in a manner reasonably acceptable to the Indemnified Party to be solely
obligated to satisfy and discharge the Third Party Claim to the extent of the Indemnifying Party's
liability as limited by Section 8.5 below unless the interests of the Indemnified Party and the
Indemnifying Party are or are likely to be adverse, in which case the Indemnified Party shall
have the right to hire its own counsel and undertake the defense and the cost thereof shall be part
of the claim for which the Indemnified Party shall be indemnified. If the Indemnifying Party
fails to defend such claim within a reasonable period of time but no more than thirty (30) days,
the Indemnified Party will (upon further notice to the Indemnifying Party) have the right to
undertake the defense, compromise or settlement of such claim on behalf of and for the account
and at the risk of the Indemnifying Party subject to the limitations in Section 8.5 below.
Anything in this Section 8.3 notwithstanding, (i) if there is a reasonable probability that a claim
may materially and adversely affect the Indemnified Party (because money damages or other
money payments would not be an adequate remedy or because money damages or payments may
be substantially in excess of the limitations in Section 8.5 below or are not likely to be collectible
from the Indemnifying Party), the Indemnified Party shall have the right, at its own cost and
expense, to defend, compromise and settle such claim, and (ii) the Indemnifying Party shall not,
without the written consent of the Indemnified Party, settle or compromise any claim or consent
to the entry of any judgment which does not include as an unconditional term thereof the giving
by the claimant to the Indemnified Party of a release from all liability in respect of such claim.
All Parties agree to cooperate fully as necessary in the defense of such matters. Should the
Indemnified Party fail to notify the Indemnifying Party in the time required above, the indemnity
with respect to the subject matter of the required notice shall continue, but shall be limited to the
damages that would have resulted absent the Indemnified Party's failure to notify the
Indemnifying Party in the time required above after taking into account such actions as could
have been taken by the Indemnifying Party had it received timely notice from the Indemnified
Party. If the Indemnifying Party is a Seller, then the Indemnified Party shall send notices under
this Section 8 .3 or Section 8.4 to both the Seller and the Sellers` Committee of the LLC to which
the claim or liability relates, and such Sellers' Committee shall be responsible for all decisions
and of such Indemnifying Patties under this Section 8.3 and Section 8.4.
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8.4

Notice of Claim: Claims Against the Indemnity Escrow Amount.

(a)
If an Indemnified Party becomes aware of any breach of the
representations or warranties of the Indemnifying Party under this Agreement, an Option
Purchase Agreement or the Management Rights Purchase Agreement or any other basis
for indemnification under this Article VIII (except as otherwise provided for under
Section 8.3), the Indemnified Party shall notify the Indemnifying Party, in writing of the
same within 45 days after becoming aware of such breach or claim, specifying in detail
the circumstances and facts which give rise to a claim underthis Article VIIL Should the
Indemnified Party fail to notify the Indemnifying Party, within the time frame required
above, the indemnity with respect to the subject matter of the required notice shall
continue, but shall be limited to the damages that would have nonetheless resulted absent
the Indemnified Party's failure to notify the Indemnifying Party in the time required
above after taking into account such actions as could have been taken by the
Indemnifying Party had it received timely notice from the Indemnified Party.
(b)
At such time as the Indemnified Patty determines the amount of Losses for
which such Indemnified Party is entitled to indemnification, it shall give notice (the
'Notice of Claim') to the Indemnifying Patty, and the Indemnifying Party shall pay make
such indemnification within thirty (30) days thereof. If a Purchaser seeks to recover from
the Indemnity Escrow Amount all or a portion of the Losses for which it claims
indemnification, then the procedures set forth in Section 4 of the Indemnity Escrow
Agreement shall apply.
8.5

Allocation of Losses; Limitations.

(a) Subject to the limitations in Section 8.5(c), each Seller shall indemnify
and hold Purchasers and their Affiliates harmless for the aggregate sum of the products
(such a product being calculated for each Company) of(i)

all Purchaser Losses for such Company multiplied by

(ii)
the quotient of (A) such Seller's Net Proceeds with respect to such
Company divided by (B) the aggregate of all Sellers' Net Proceeds with respect to such
Company.
(b) Subject to the limitations in Section 8.5(c), each Manager shall, jointly and
severally, indemnify and hold Purchasers and their Affiliates harmless for an amount (in
addition to the amount described in Section 8.5(a)) equal to (i) the aggregate amount of
Limited Losses minus (ii) the amount of indemnification for Limited Losses to which
Purchasers and their Affiliates are entitled pursuant to Section 8.5(a).
(c)
Agreement:

No Seller shall be required to make indemnification pursuant to this

unless and until the aggregate amount of Limited Losses exceeds
(i)
the sum of such Seller's Threshold Share and share (if any) of the Excess Threshold Pool
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(such indemnification not being back to the "first dollar" of such Limited Losses but,
instead, being in the nature of a deductible);
(ii)

for Limited Losses in excess of such Seller's Cap Share; or

(iii)
for Purchaser Losses in an amount in excess of the aggregate
amount of such Seller's Net Proceeds.
(d)

For purposes of this Article VIII:

(i)
"Net Proceeds" means, as to a Seller, the aggregate amount of such
Seller's Gross Purchase Price (plus, with respect to the Managers, or minus, with respect
to all other Sellers, the aggregate amount of the Promote Fee paid or received, as the case
may be), plus all amounts received by such Seller under Option Purchase Agreements
and plus, with respect to the Managers, the Initial Purchase Price and any Deferred
Payments made under the, Management Rights Purchase Agreement, as any such amounts
are adjusted pursuant to Section 1.3 of this Agreement or Section 1.3 of any Option
Purchase Agreement. Each Seller's initial Net Proceeds are set forth on Exhibit A, and
such Exhibit A shall be revised from time to time by Purchasers to reflect changes therein
resulting when additional Net Proceeds are received and/or adjustments made thereto in
accordance with this Agreement, Option Purchase Agreements and the Management
Rights Purchase Agreement
(ii)
"Sellers' Threshold" means FIVE HUNDRED THOUSAND
DOLLARS ($500,000), and "Aggregate Indemnity Cap" means FIVE MILLION THREE
HUNDRED THOUSAND DOLLARS ($5,300,000).
(iii)
"Threshold Share" means, as to a Seller, the product of the Sellers'
Threshold and the quotient obtained by dividing (A) the aggregate amount of Net
Proceeds received such Seller, by (B) the aggregate amount of Net Proceeds received by
all Sellers.
(iv)
"Excess Threshold Pool" means the cumulative sum of the positive
differences of each Seller's (1) Threshold Share minus (2) aggregate liability .(without
regard to the limitations in Section 8.5(c)) for Limited Losses under Sections 8.5(a) and
8.5(b). The Excess Threshold Pool shall be allocated among all Sellers pro rata in
accordance with the amount by which the Limited Losses for which such Seller is
responsible under Sections 8.5(a) and 8.5(b) exceeds such Seller's Threshold Share. The
Excess Threshold Pool shall be recalculated and reallocated each time Limited Losses are
suffered and, upon any such reallocation of the Excess Threshold Pool, (x) any Seller
who had previously been allocated a portion of the Excess Threshold Pool shall
immediately pay Purchasers the amount of the Excess Threshold Pool to which such
Seller is no longer entitled, and (y) any Seller who earlier contributed all or a portion of
his Threshold Share to the Excess Threshold Pool shall be entitled to apply all or any
portion of the amount so contributed so as to reduce the amount of Limited Losses for
which such Seller is responsible (and, thereupon, such amount shall no longer be in the
Excess Threshold Pool).
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(v)

"Cap Share" means:

as to a Seller (other than a Manager) of a Subject Interest in
(1)
an Existing Center LLC, the amount set forth on Schedule 8.5 under the heading
"Cap Share"; and

1 ^1

as to each Manager and each Seller that is a Member of a
(2)
Developing Center LLC on the date hereof, the product of (A) the Aggregate
Indemnity Cap and (B) the quotient obtained by. dividing (1) the Net Proceeds
received by such Seller by (I) the Net Proceeds received by all Sellers; provided,
however, that the Cap Share of each Manager shall not exceed 50% of the
difference between (X) the Aggregate Indemnity Cap minus (Y) the aggregate
amount of indemnification Purchasers are entitled to receive under Section 8.5(a)
from Sellers other than Managers; provided, further, however, that each
Manager's "Cap Share" shall be increased by the Cap Share of any of them that is
then Insolvent and, only as a result of such increase may it exceed the amount set
forth in the foregoing proviso. "Insolvent" means such Pelson has had any
obligations under this Agreement or the Management Rights Purchase Agreement
discharged through a bankruptcy proceeding or any similar proceeding. The Cap
Shares for each Manager and each Seller of a Member that is a Developing Center
LLC on the date hereof shall be adjusted from time to time to reflect changes in
their respective Indemnity Shares that result when additional Net Proceeds are
received and/or adjustments made thereto in accordance with this Agreement,
Option Purchase Agreements and the Management Rights Purchase Agreement.
Any Seller whose Cap Share is at any time and from time to time reduced shall
immediately be reimbursed by the Purchasers for any amount already paid by
such Seller to the Purchasers in excess of the amount for which such Seller is
responsible after giving effect to such Cap Share adjustment. Any Seller whose
Cap Shane is at any time and from time to time increased shall immediately pay
Purchasers any amount in excess of the amount already paid by such Seller to
Purchasers for which such Seller is responsible after giving effect to such Cap
Share adjustment.
(vi) "Limited Losses" means all Purchaser Losses other than amounts
payable by a Seller (A) pursuant to Sections 13, 1.4(f or g) or 8.1(a)(ii) of this
Agreement, Section 1.3 of an Option Purchase Agreement, or Section 8.1(a)(ii) of the
Management Rights Purchase Agreement, or (B) for any breach of the representations
and warranties set forth in Sections 2.1(a) or 2.3(b) of this Agreement, in an Option
Purchase Agreement, or in Section 2.1 of the Management Rights Purchase Agreement.
(vii) If a Seller (other than a Manager) sells a Subject Interest in more
than one Company, such Seller shall be treated for purposes of this Section 8.5 as having
been a separate "Seller" with respect to each such Company.
(e) No Purchaser or SARC shall be required to make indemnification pursuant
to this Agreement unless and until the aggregate amount of Seller Losses exceeds the
Purchasers' Threshold (such indemnification not being back to the "first dollar" of such
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Seller Losses but, instead, being in the nature of a deductible). As used herein, the
'Purchasers' Threshold" shall mean FIVE HUNDRED THOUSAND DOLLARS
($500,000). Notwithstanding the foregoing, the limitations contained in this Section
8.5(d) will not apply to any claims attributable to (nor shall such amounts apply toward
the reaching of the Purchasers' Threshold) (i) a breach of the representations and
warranties set forth in Sections 3.1 or 3.2 of this Agreement, an Option Purchase
Agreement or the Management Rights Purchase Agreement, and (ii) amounts payable
pursuant to Sections 1.2, 1.3 or 1.4. of this Agreement, in Sections 1.2 or 1.3 of an
Option Purchase Agreement or Section 1.2 of the Management Rights Purchase
Agreement. After the Purchasers' Threshold is reached, the Purchasers' Threshold shall
be allocated among the Purchasers pro rata in accordance with the amount of Seller
Losses for which each such Purchaser is responsible, such amounts shall be readjusted
each time Seller Losses are suffered and each Purchaser shall immediately pay to the
Sellers the positive difference (if any) of (A) the amount of Sellers' Losses for which
such Purchaser, after reallocation of the Purchasers' Threshold, is responsible, minus (B)
the amount of Sellers' Losses theretofore paid by such Purchaser.
(f) In calculating the amount of Seller Losses or Purchaser Losses (either,
11osses'), there shall be deducted (i) any indemnification, insurance, contribution or
other similar payment actually recovered by the Indemnified Party or any Affiliate
thereof from any third person with respect thereto; and (ii) any Tax benefit or refund
actually received or enjoyed by the applicable Indemnified Party or any Affiliate thereof
as a result of such amounts, which Tax benefit shall be calculated based on an assumed
forty percent (40%) combined federal and state Tax rate to the extent the benefit is an
ordinary expense or deduction and 20% to the extent the benefit is a capital loss. Any
such amounts or benefits received by an Indemnified Party or any Affiliate thereof with
respect to any indemnity claim after it has received an indemnity payment hereunder
shall be promptly paid over to the Indemnifying Party; provided, that the Indemnified
Party shall not be obligated to pay over any such amount or benefit in excess of the
amount paid by the Indemnifying Party to the Indemnified Party with respect to such
claim. Notwithstanding the foregoing, if the benefits to be received by the Indemnified
Party are to be received over more than one year (e.g., depreciation deductions) the
Indemnified Party may at its option pay over the present value of that benefit using an
interest rate of 8%. In the event of a Loss for which an Indemnified Party or its Affiliate
is insured, the Indemnified Party shall use reasonable diligence to collect any such
applicable insurance coverage.
(g)
Except for claims of fraud and /or remedies of injunctive and provisional
relief and damages for a breach of Section 5.8 hereof, if the Closing occurs, this Article
VIII shall be the sole and exclusive remedy for breach of, or inaccuracy in, any
representation, warranty, or covenant contained herein, or otherwise in respect of the
transactions contemplated hereby. In no event shall any Indemnifying Party have any
liability under this Article VIII or to any Person for any exemplary or punitive damages
suffered or incurred by any Indemnified Party.
(h)
Any claim for indemnification under this Article VIII (other than a claim
for the breach of a covenant having effect after the Closing) shall be made not later than
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• thirteen (13) calendar months after the date the Closing occurs (the 'Indemnity
Termination Date'); provided, however, any claim for Indirect Damages described in
Section 8.1(a) which become payable as a result of the acquisition by Purchaser of
Option Interests shall be made no later than sixty (60) days after the closing of the
purchase of such Option Interests.
(i) Notwithstanding any provision of this Article VIII to the contrary,
Purchaser shall have no claim for indemnification under Section 8.1 if (a) the
representation orwan=ty allegedly breached is contained in Section 2.11(a) or (c) of this
Agreement; (b) the substance of the alleged breach of the applicable representation or
wananty is that the net income of an LLC or its Applicable Partnership was overstated in
any Financial Statement; and (c) the amount of the alleged overstatement was not, in any
of 2003, 2004 or the five months ended May 31, 2005, greater than $50,000; provided,
indemnification for claims that do not satisfy all of the foregoing criteria are not intended
to be, nor shall they be, limited in any respect by this Section 8.5(h).
8.6 Special Indemni Among Sellers. Solely as among the Sellers, and without
affecting the rights of the Purchasers hereunder, each of Brooks and Tuli agree to indemnify each
other Seller for all amounts actually paid to Purchasers under Section 8.1 to the extent, and only
to the extent, that they resulted from a breach by Brooks and Tuli of the applicable Operating
Agreement prior to the Closing for which such Manager(s) would not have been entitled to
indemnification from the relevant LLC.
IX. TERMINATION
Termination Events. This Agreement may be terminated and the transaction
9.1
abandoned at any time prior to the Closing Date as follows:
(a) By the mutual written consent of Purchasers and the holders of a majority
of all of the Subject Interests (calculated on the basis of the aggregate Net Purchase Price
to which each Seller would initially be entitled under Section 1.2 hereof) (such holders
being a "Sellers' Majority');
. (b)
By Purchasers or a Sellers' Majority if the Closing has not occurred by
August 31, 2005;
(c)
By Purchasers if there has been a material violation or breach of any of the
Sellers' covenants contained in this Agreement which has not been waived by Purchasers
in writing; or
(d)
By the Sellers' Majority, if there has been a material violation or breach of
any of the Purchasers' or SARC's covenants contained in this Agreement which has not
been waived by such Sellers' Majority in writing.
9.2 Notice of Termination. In the event of such termination by either Purchasers or a
Sellers' Majority pursuant to Section 9.1 hereof, written notice shall forthwith be given to the
other party or parties hereto.
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i 9.3 Consequences of Termination. In the event this Agreement is terminated as
provided in Section 9.1 above, (a) Purchasers shall deliver to Sellers all information, documents
and instruments (and copies thereof in its possession) terminated previously delivered or made
available by Sellers, an LLC or an Applicable Partnership to Purchasers; and (b) none of the
parties hereto nor any of their respective members, shareholders, directors, officers, agents or
consultants shall have any liability to the other party for costs, expenses, loss of anticipated
profits, consequential damages or otherwise, except for any intentional breach of any of the
provisions of this Agreement.
X.

MISCELLANEOUS

10.1 Schedules and Other Instruments. Each Schedule and Exhibit to this Agreement
shall be considered a part hereof as if set forth herein in full. Any item set forth on a Schedule
shall be deemed to apply only to that Section of this Agreement to which such Schedule relates
and any other Section specifically referenced on such Schedule.
10.2 Additional Assurances. The provisions of this Agreement shall be self-operative
and shall not require further agreement by the Parties except as may be herein specifically
provided to the contrary; provided, however, at the reasonable request and expense of a Party,
the other Party or Parties shall execute such additional instruments and take such additional
actions as the requesting Party may deem necessary to effectuate this Agreement. In addition
and from time to time after Closing, Sellers shall execute and deliver such instruments of
conveyance and transfer, and take such other actions as Purchasers reasonably may request, to
effectively convey and transfer full right, title and interest to, vest in, and place Purchasers in
legal, equitable and actual possession of the Subject Interest.
10.3 Consented Assignment. Anything contained herein to the contrary
notwithstanding, this Agreement shall not constitute an agreement to assign any claim, right,
contract, license, lease, commitment,-sales order or purchase order if an attempted assignment
thereof without the consent of the other Party thereto would constitute a breach thereof or in any
material way affect the rights of Sellers, as appropriate, thereunder, unless such consent is
obtained. If such consent is not obtained, or if an attempted assignment would be ineffective or
would materially affect the rights thereunder of Sellers so that Purchasers would not in fact
receive all such rights, the Parties shall cooperate in any reasonable arrangement designed to
provide for the Parties the benefits under any such claim, right, contract, license, lease,
commitment, sales order or purchase order, including, without limitation, enforcement of any
and all rights of Sellers, against the other party or parties thereto arising out of the breach or
cancellation by such other party or otherwise.
10.4 Legal Fees- and Costs. In the event a Party elects to incur legal expenses to
enforce or interpret any provision of this Agreement by judicial proceedings, the prevailing Party
will be entitled to recover such legal expenses, including, without limitation, reasonable
attorney's fees, costs and necessary disbursements at all court levels, in addition to any other
relief to which such Party shall be entitled.
10.5 Choice of Law and Venue. The Parties agree that this Agreement shall be
governed by and construed in accordance with the laws of the State of California, without

W02-SD.DEM1382824.20

-48-

reference to its conflicts of law provisions. The Parties hereto hereby designate all courts of
record sitting in Los Angeles County, California, both state and federal, as the exclusive forums
where any action, suit or proceeding in respect of or arising out of this Agreement, or the
transactions contemplated by this Agreement shall be prosecuted as to all Parties, their
successors and assigns, and by the foregoing designations the Parties hereto consent to the
exclusive jurisdiction and venue of such courts.
10.6 Beneflt/Assignment. Subject to provisions herein to the contrary, this Agreement
shall inure to the benefit of and be binding upon the Parties hereto and their respective legal
representatives, successors and assigns; provided, however, that no Party may assign this
Agreement without the prior written consent of the other Party, which consent shall not be
unreasonably withheld; provided, further, however, that any Party may, without the priorwritten
consent of the other Party, assign its rights and delegate its duties hereunder to one or more of its
affiliates (it being understood that neither such assignment or delegation shall relieve any Party
of its obligations hereunder). This Agreement is intended solely for the benefit of the Parties
hereto and is not intended to, and shall not, create any enforceable third party beneficiary rights.
10.7 Cost of Transaction. Except as otherwise provided herein, whether or not the
transactions contemplated hereby shall be consummated, the Parties agree as follows: (i) Sellers
will pay the fees, expenses, and disbursements of Sellers and their agents, representatives,
accountants, and counsel incurred in connection with the subject matter hereof and any
amendments hereto; and (ii) Purchasers shall pay the fees, expenses and disbursements of
Purchasers and. its agents, representatives, accountants and counsel incurred in connection with
the subject matter hereof and any amendments hereto. Purchasers shall bear the costs of any
regulatory or licensure filings under the laws or regulations of the State of California.
10.8 Confidentiality.
(a) The information, documents and instruments made available or delivered
to Purchasers by Sellers or their agents and the information, documents and instruments
made available or delivered to Sellers by Purchasers or its respective agents are of a
confidential and proprietary nature. Each of the Parties hereto agrees that both prior and
subsequent to the Closing it will maintain the confidentiality of all such confidential
information, documents or instruments made available or delivered to it by each of the
other Parties hereto or their agents in connection with the negotiation of this Agreement
or in compliance with the terms, conditions and covenants hereof and will only disclose
such information, documents and instruments to its duly authorized officers, directors,
representatives and agents. Each of the Parties hereto further agrees that if the
transactions contemplated hereby are not consummated, it will return all such
information, documents and instruments and all copies thereof in its possession to the
other Party to this Agreement. Each of the Parties hereto recognizes that any breach of
this Section would result in irreparable harm to the other Parties to this Agreement and
their affiliates and that therefore each of them shall be entitled to an injunction to prohibit
any such breach or anticipated breach, without the necessity of posting a bond, cash or
otherwise, in addition to all of their other legal and equitable remedies. Nothing in this
Section 10.8, however, shall prohibit the use of such confidential information, documents
or instruments for such governmental filings as in the reasonable opinion of Seller's
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counsel or Purchasers' counsel are (i) required by law or governmental regulations, (ii) in
connection with any action, suit or proceeding to enforce rights against the Parties
hereunder or (iii) otherwise appropriate; provided the disclosing party provides the owner
of such confidential information, documents or instruments prior written notice so that
such owner may seek a protective order to maintain its confidentiality.
(b) The Parties hereto agree that the terms and conditions of this Agreement,
and all other agreements and instruments executed and delivered by the respective Parties
in connection with this Agreement (the 'Transaction Documents') shall remain
confidential. Neither Purchasers nor Sellers nor their respective agents and
representatives shall distribute the Transaction Documents or any drafts thereof, or any
part thereof, to any third party unless required by law to do so; provided the disclosing
party provides the owner of such confidential information, documents or instruments
prior written notice so that such owner may seek a protective order to maintain its
confidentiality.
10.9 Public Announcements. Sellers agree that they shall not release, publish or
otherwise make available to the public in any manner whatsoever any information or
announcement regarding the transactions herein contemplated without the prior written consent
of the Purchasers, except for information and filings reasonably necessary to be directed to
governmental agencies to fully and lawfully effect the transactions herein contemplated or
required in connection with securities and other laws; provided, that Purchasers shall, to the
extent reasonable and practicable, give notice to the Sellers' Committee prior to making any
announcement regarding the transactions herein contemplated.
10.10 Waiver of Breach. The waiver by any Party of a breach or violation of any
provision of this Agreement shall not operate as, or be construed to constitute, a waiver of any
subsequent breach of the same or any other provision hereof.
10.11 Notice. Any notice, demand or communication required, permitted, or desired to
be given hereunder shall be deemed effectively given upon receipt or refusal to accept receipt
when delivered personally, upon facsimile (if the sending facsimile machine prints confirmation
of receipt by the receiving machine and notice is given by other means permitted by this
Section within one business day thereafter) or the next Business Day when sent by overnight
courier, with delivery prepaid thereon and overnight delivery specified, or five days after being
deposited in the United States mail, with postage prepaid thereon, or certified or registered mail,
return receipt requested, addressed as follows:
Sellers:

To the addresses set forth on the signature pages
hereto

With a simultaneous copy to counsel to the LLCs and the Managers, respectively:
Sheppard, Mullin, Richter& Hampton LLP
333 South Hope Street, 48th Floor
Los Angeles, California 90071
Attention: Lawrence M. Braun
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Guth I ChristopherLLP
10866 Wilshire Blvd, Suite 1250
Los Angeles, California 90024
Attention: Theodore E. Guth
Purchasers orSARC:

c/o Symbion, Inc.
40 Burton Hills Boulevard, Suite 500
Nashville, Tennessee 37215
Attention: President

With a simultaneous copy to: Waller Lansden Dortch & Davis, PLLC
511 Union Street, Suite 2700
Nashville, Tennessee 37219-1760
Attention: Joseph A. Sowell, III, Esq.
or to such other address, and to the attention of such other person or officer as any Party may
designate, with copies thereof to the respective counsel thereof as notified by such Party.
10.12 Sevembility. In the event any provision of this Agreement is held to be invalid,
illegal or unenforceable for any reason and in any respect, such invalidity, illegality, or
unenforceability shall in no event affect, prejudice or disturb the validity of the remainder of this
Agreement, which shall be and remain in full force and effect, enforceable in accordance with its
terms.
10.13 Gender and Number. Whenever the context of this Agreement requires, the
gender of all words herein shall include the masculine, feminine and neuter, and the number of
all words herein shall include the singular and plural.
10.14 Divisions and Headings. The divisions of this Agreement into sections and
subsections and the use of captions and headings in connection therewith are solely for
convenience and shall have no legal effect in construing the provisions of this Agreement.
10.15 Survival. All of the covenants and agreements made by the Parties in this
Agreement or pursuant hereto in any certificate, instrument or document which are to be
performed after closing shall survive the consummation of the transactions described herein and
shall not be deemed merged into any instruments or agreements delivered at Closing or
thereafter, and no other covenants and agreements shall survive the Closing but shall be deemed
merge into any instnments or agreements delivered at Closing.

E

10.16 Entire Agreement/Amendment. This Agreement supersedes all previous
contracts, and constitutes the entire agreement of whatsoever kind or nature existing between or
among the Parties respecting the within subject matter and no Party shall be entitled to benefits
other than those specified herein. As between or among the Parties, no oral statements or prior
written material not specifically incorporated herein shall be of any force and effect. The Parties
specifically acknowledge that in entering into and executing this Agreement, the Parties rely
solely upon the representations and agreements contained in this Agreement and no others. All
prior representations or agreements, whether written or verbal, not expressly incorporated herein
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® are superseded and no changes in or additions to this Agreement shall be recognized unless and
until made in writing and signed by all Parties hereto. This Agreement may be executed in two
or more counterparts, each and all of which shall be deemed an original and all of which together
shall constitute but one and the same instrument.
10.17 Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY
WAIVES ANY AND ALL RIGHTS IT MAY HAVE TO DEMAND THAT ANY ACTION,
PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR IN ANY WAY RELATED TO
THIS AGREEMENT OR THE RELATIONSHIPS OF THE PARTIES HERETO BE TRIED
BY JURY. THIS WAIVER EXTENDS TO ANY AND ALL RIGHTS TO DEMAND A
TRIAL BY JURY ARISING FROM ANY SOURCE INCLUDING, BUT NOT LIMITED TO,
THE CONSTITUTION OF THE UNITED STATES OR ANY STATE THEREIN, COMMON
LAW OR ANY APPLICABLE STATUTE OR REGULATIONS. EACH PARTY HERETO
ACKNOWLEDGES THAT IS KNOWINGLY AND VOLUNTARILY WANING ITS
RIGHTS TO DEMAND TRIAL BY JURY.
10.18 Tax Advice and Reliance. Except as expressly provided in this Agreement, none
of the Parties (nor any of the Parties' respective counsel, accountants or other representatives) has
made or is making any representations to any other Party (or to any other Party's counsel,
accountants or other representatives) concerning the consequences of the transactions
contemplated hereby under applicable tax laws. Each Party has relied solely upon the tax advice
of its own employees or of representatives engaged by such Party and not on any such advice
provided by any other Party hereto.
i 10.19 No Rescission. No Party shall be entitled to rescind the transactions contemplated
hereby by virtue of any failure of any Party's representations and warranties herein to have been
true or any failure by any Party to perform its obligations hereunder.
10.20 Counterparts; Sellers' Execution. This Agreement may be executed in multiple
counterparts (including by means of signature pages sent via facsimile), any one of which need
not contain the signatures of more than one Party, each of which shall be enforceable against the
Parties executing such counterparts, and all of which togethershall constitute one instrument.
10.21 Committees.
(a) All of the Sellers of Subject Interests in an LLC (and such LLC's
Applicable Partnership) hereby designate those persons (each, a 'Sellers' Committee
Representative's listed next to such LLC's name on Exhibit 10.21 as the representatives
of such Sellers with respect to such LLC (collectively, the "Sellers' Committee'), to serve
as the sole and exclusive representative of such Sellers, on and after the Closing Date
with respect to the matters set forth in this Agreement related to such Sellers. All of the
Call Option Sellers. of Option Interests of each LLC hereby designate those persons
(each, a 'Call Option Sellers' Committee Representative') listed next to such LLC's name
on Exhibit 10.21 as the representatives of such Call Option Sellers with respect to such
LLC (collectively, the "Call Option Sellers' Committee'), to serve as the sole and
exclusive representative of such Call Option Sellers, from and after the Closing Date with
respect to the matters set forth in this Agreement related to such Call Option Sellers. The
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Sellers' Committee or the Cali Option Sellers' Committee, as the case may be, shall take
action through a vote of at least a majority of its Sellers' Committee Representatives or
Call Option Sellers' Committee Representatives, respectively. Each Sellers' Committee
Representative and Call Option Sellers' Committee Representative has accepted such
designation as of the date hereof. Notwithstanding anything to the contrary contained in
this Agreement, no Sellers' Committee, Sellers' Committee Representative, Call Option
Sellers' Committee, or Call Option Sellers' Committee Representative shall have any
duties or responsibilities except those expressly set forth herein, and no implied
covenants, functions, responsibilities, duties, obligations or liabilities on behalf of any
Seller or Call Option Seiler shall otherwise exist against any Sellers' Committee, Sellers'
Committee Representative, Call Option Sellers' Committee, or Call Option Sellers'
Committee Representative.
(b)
Each such Sellers' Committee Representative and Call Option Sellers'
Committee Representative is hereby irrevocably appointed as the agent, proxy and
attorney- in-fact for such Seller for all purposes specified in this Agreement, including full
power and authority on such Seller's behalf, or Call Option Seller's behalf, as applicable,
(i) to take all actions which the Sellers' Committee Representative, or Call Option Sellers'
Committee Representative, respectively, considers necessary or desirable in connection
with the defense, pursuit or settlement. of any determinations relating to any claims for
indemnification hereunder, including determinations to sue, defend, negotiate, settle and
compromise any such claims for indemnification made by or against, and other disputes
with, a Purchaser pursuant to this Agreement or any of the agreements or transactions
contemplated hereby, (ii) to engage and employ agents and to incur such other expenses
on Seller's or Call Option Sellers' behalf, as applicable, as the Sellers' Committee
Representative, or Call Option Sellers' Committee Representative, respectively, shall
deem necessary or prudent in connection with the administration of the foregoing, and to
deduct the cost and expense thereof from any sums that may become payable to Seller or
Call Option Seller, respectively, (iii) to accept and receive notices to the Sellers or Call
Option Sellers, as applicable, pursuant to this Agreement, (iv) to execute, on such Seller's
behalf, the Indemnity Escrow Agreement and the Closing Certificate, (v) to deliver such
Seller's Assignment to the applicable Purchaser at the Closing, and (vi) to take all other
actions and exercise all other rights which the Sellers' Committee Representative or Call
Option Sellers' Committee Representative, as applicable, considers necessary or
appropriate in connection with this Agreement; provided, the action of a majority of the
Sellers' Committee Representatives or Call Option Sellers' Committee Representatives, as
applicable, with respect to a particular LLC (or Applicable Partnership) shall be required
to exercise any of (i) through (vi) above. It is acknowledged and agreed that such agency
and proxy are coupled with an interest, and are, therefore, irrevocable without the consent
of the Sellers' Committee Representative or Call Option Sellers' Committee
Representative, as applicable, and shall survive the death, incapacity, bankruptcy,
dissolution or liquidation of any such Seller or Call Option Seller, respectively. All
decisions and acts by a majority of the Sellers' Committee or Call Option Sellers'
Committee, as applicable, respect to a particular LLC shall be binding upon all of the
Sellers of Subject Interests in such LLC (or Applicable Partnership) or Call Option
Sellers of Option Interests of such LLC; and no such Seller or Call Option Seller shall
have the right to object, dissent, protest or otherwise contest the same.
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(c)
In the event that a Sellers' Committee Representative (or any successor
Sellers' Committee Representative appointed in accordance with this Section 10.21) shall
die, become incapacitated or resign, the Sellers who held immediately pri or to the
Closing no less than a majority of the Subject Interests of the LLC with respect to which
such Sellers' Committee Representative was appointed shall designate a successor Sellers'
Committee Representative. In the event that an Option Sellers' Committee
Representative (or any successor Option Sellers' Committee Representative appointed in
accordance with this Section 10.21) shall die, become incapacitated or resign, the Option
Sellers who held immediately prior to the Closing no less than a majority of the Option
Interests shall designate a successor Option Sellers' Committee Representative;
(d)
The Sellers' Committee, or Option Sellers' Committee, as applicable, is
authorized to act on behalf of the Sellers of Subject Interests in an LLC (or such LLC's
Applicable Partnership), or Option Sellers of Option Interests of an . LLC, respectively,
notwithstanding any dispute or disagreement among such Sellers or Option Sellers, as
applicable, and Purchaser shall be entitled to rely on any and all actions taken by such
Sellers' Committee or Option Sellers' Committee, as applicable, without any liability to,
or obligation to inquire of, any such Seller or Option Seller, respectively, even if such
party shall be aware of any actual or potential dispute or disagreement among such
Sellers or Option Sellers, respectively. Purchaser is expressly authorized to rely on the
genuineness of the signatures of the Sellers' Committee Representatives and Option
Sellers' Committee Representatives and,. upon receipt of any writing which reasonably
appears to have been signed by the no less than the number of Sellers' Committee
Representatives or Option Sellers' Committee Representatives, as applicable, specified in
Section 10.22(b) above, Purchaser may act upon the same without any further duty of
inquiry as to the genuineness of the writing.
(e)
The Sellers' Committee and Option Sellers' Committee shall promptly
deliver to a Seller of a Subject Interest in an LLC or Option Seller of Option Interests of,
respectively, any notice received by the Sellers' Committee or Option Sellers' Committee
on behalf of such Seller or Option Seller.
(f)
Neither the Sellers' Committee, Sellers' Committee Representatives, Call
Option Sellers' Committee, or Call Option Sellers' Committee Representative nor any
agent employed by the Sellers' Committee, Sellers' Committee Representatives, Call
Option Sellers' Committee, or Call Option Sellers' Committee Representative shall be
liable to any Seller or Option Seller relating to the performance of the Sellers' Committee,
Sellers' Committee Representatives, Call Option Sellers' Committee, or Call Option
Sellers' Committee Representative's duties under this Agreement for any errors in
judgment, negligence, oversight, breach of duty or otherwise, except to the extent it is
finally determined in a court of competent jurisdiction by clear and convincing evidence
that the actions taken or not taken by a Sellers' Committee Representative or Option
Sellers' Committee Repriesentative constituted fraud or were taken or not taken in bad
faith. No Sellers' Committee, Sellers' Committee Representatives, Call Option Sellers'
Committee, or Call Option Sellers' Committee Representative shall have any liability for
acting upon any notice, statement or certificate believed by the Sellers' Committee,
Sellers' Committee Representatives, Call Option Sellers' Committee, or Call Option
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Sellers" Committee Representative to be genuine and to have been furnished by the
appropriate person and in acting or refusing to act in good faith on any matter.
Remainder of page intentionally left blank.
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of
the day and year first above written.
PURCHASERS:

SMBISS BEVERLY HILLS, LLC, A
TENNESSEE LIMITED IABILITY COMPANY
By:
Name:
Title: C^^^^ t7tvc (oyw^ti}

4t'GCrakd

^^'or v.P

SMBISS ENCINO, LLC, A TENNESSEE

LIMITED LIABILITY-COMPA
By:
Name:
Title:

(..

F 5, vCEcr ^.. ^• ^"'nr•^ o ••^ `>l tr ^'or v,^

SMBISS ARCADIA, LLC, A TENNESSEE
LIMITED LIABILIT COMPA
By:
Name:
Title: GI,.^^

la-Cjo^rH

SMBISS IRVINE, LLC, A TENNESSEE
LIMITED LIABILIT),COMPA
By:
Name:
Title:
The undersigned joins herein solely for the
purposes of Article VIII hereof.
SYMBION AMBULATORY RESOURCE
CENTRES, INC
By:
Name:
Title:

1 ^1
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The undersigned joins herein solely for the
purposes of the indemnifications in
Article VIII and other provisions hereof
and in the MRPA.
SYMBIONARC MANAGEMENT
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Specialty Surgical Center, LLC

1 ^1
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have tent
identical to your signature block in the Member Approval and
Consent Action]

Signa
V^)MV,L44--V"
Print Name4f Class A Member

q )-o 1

^V. ky,

Address of Class A Member for Notices

MEMBERS
TRUSTS

THAT

ARE

ENTITIES

Name

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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OR

EntitvITrust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signatu& of Class A Member

Print Name of Class A Member

(/&7 0

W^

,a^

13L/ 12,

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMB S THAT ARE INDIVIDUALS:
Signature of Class A Member

CO L

Ian 1 c-j

Print Name of Class A Member
l 7^3 ^ CGvr cC^ QrL
Ttl f ^G^ltrrecGf

CA

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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EntitylTrust

7L

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

tl^76sA
- U
Print Name of Class A Membi.

00

G- M "

Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT

Name

ARE

ENTITIES

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member far Notices
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OR

Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

lass A Member
J • Cc>/ZAt Ge 14-U
l
Print Name of Class A Member
L4 J-0 tu -

640

Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT ARE ENTITIES OR

Name

L

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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EntitLrust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signatzlfe of Class A Member
W ->56-s j ^q c Uf s

Print Name of Class A Member
,56 ? o t„ 11 L- s W
CA- gID z(T
431-1
Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Name

of

Entit nest

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

^

1 1

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

ature of C

51,E-7 D Q1

81 V, ,SL-&,tO a C)a
I

Address of Class A Memberfor Notices

^

1 1
MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of-

EntitylTrust

By:

Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

^

1 1
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signa'of Class A Memb

Cro l L6:
E79 '
Print Name of Class A Member

^r
Address of Class A Member .for Notic
e

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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Entity/Trust

SMRH DRAFT 7/14/05
SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

EMBERS[THA' ARE INDIV UALS:
J
(.
Signature of Class A Mei lber
e r^ ht e.. C^^^t^-S
Print Name of Class A Member
35"
.y,
a3 "ye; C

^

76e

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

EntitylTrust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signature of Class A Member

4AV

Xt"t,
10
Print Name of Class A Member

LA

CA C)

Address of Class A Member far Notices

MEMBERS
TRUSTS:

THAT

Name

ARE

ENTITIES

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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OR

EntiNl7rust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
s (Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action)

Address of Class A Memberfor Notices

MEMBERS
TRUSTS:

THAT ARE ENTITIES OR

Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

1 ^1
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Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT

Name

o{

ARE

ENTITIES

OR

Entjh

rust

By.

Name (Please Print):
Title (Please Print):

Address ofClass A Memberfor Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:

J04swTA4.1 t MA-&-/ ^-W

Print Name of Class A Member
W `-A WD ;:5T V-a =T
50 t TE %0 W
CA 90049
LOS P446- t2 LASS,
Address of Class A Member far. Notices .
Sb3 5

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

EntitylTrust

By
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signature of Class A Member
Print Name of Class A Member
0 T N\cd

kj^>..k Q0-

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

1 ^1

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Sim ture of Class A Member
0 19V/

4/-/'oz,

/D

-

Print Name of Class A Member

0i ,°

7t1 tc/j

/! ^ L

Address of Class A Member for Notices

•
MEMBERS
TRUSTS:

THAT ARE ENTITIES OR

Name

of

Entity

By.
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

E

(Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

THAT ARE INDIVIDUALS:

Signature of Class A Member
Print Name of Class A Member

I GG -^
QKA

S,

S"4,

k', (" a I\a 4 -? 82

r

u

3 C

Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT ARE ENTITIES OR

Name

of

EntitylTrust

By:

Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD:DEP151382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

Sizf^fure "lass ARember

Print Name of Class A Member

Address ofClass A Memberfor Notices _

E
MEMBERS
TRUSTS:

THAT

Name

ARE

ENTITIES

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices
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OR

Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

0

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
_

Print Name of Class A Member

z P 6(() -T-T-k-e S",-r^
(NMIAtU

sD-^-^e"ga2^

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

By.
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices
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Enti /Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
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am Rahbar
639 S. Burlingame Ave.
Los Angeles, CA 900494827

Page 1 of 1

Michael Roubmm
From: Michael Roub
Sent:

Friday, September 16, 2005 10:19 AM

To:

drrahbar@drrahbar.com

Subject: Symbion Request
Dr. Rahbar,

I was asked to finalize some open issues from the transaction document. Can you please respond
to the following comment, so the necessary steps can be taken to resolve? In order to avoid any
misunderstanding, I am quoting Symbion's request directly.
"Gizmo Trust dated 8/12/98 c/o Farshid S. Rahbar-Farshid's wife executed all of the Encino
documents, other than the Operating Agreement, but she did not execute the Beverly Hills
documents. Please confirm that she is not a co-trustee and her signature is not required. If her
signature is required, we will need to get her to execute the Encino Operating Agreemenn and all of
the Beverly Hills documents."
If your wife is not a co-trustee, it would be best If you state as such on your letterhead. You could
then email or fax this back to me. If she is a co-trustee, please let me know, so that they can
forward the appropriate documents for your wife to sign. .
Thank you,
Michael! Roub

E

Administrator

SPECIALTY SURGICAL CENTER
(818) 907-1099 Office
(818) 474-8518 Fax
(818) 730-1199 Cell
"Setting New Standards"

Please visit us at:
www.specia ltysurg ical.com
I

9/21/2005

24-JU--2005 16:41 FROM

TO 00118184?51637

P.03

•
SEUSAW CG'[TAi'IMART SIGNA.T IM PAGE TO CHASM A (;RM MNT
Mi„atr e6out hue r. p to tbe.*ppMr%ft siEnxture black below. You mmlast
select and eemplete the i4ii iix block to it will bl ^ve text
i ftdcal to your atu r..block to flit Member A,ppr?vA and
+ConvmtAxtuo,;4) ' - ' .

bgZdB RS MT ARE MD

UAIS;

sA

OR

w^.nssxs;u^

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Addrem,s of Cla sc A Member for Notirps

•
MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Enti /Trust

0

Name

IV,) Ckv,"I

By:

,^ ;

Kq4

r
Name (Please Print}
Title (Please Print):i1

`x"31
C

Address of Class A Member for Notices

1 ^1
W02-SD:DEP\51382824.20

-58-

-mss (i tVV ^.^

y GvYb

^J Q9'^'I c^C^ ^

v-e

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

1 ^1

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

By:

Name (Please Print): 6
Title (Please Print): pc- I
0 0

F c^ 1 1 cl^

,tins ^

vf, 3 0

Address of Class A Memberfor Notices

W02-SD:DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

1 ^1
MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name (Please Print):
Title (Please Print):

tiiY!_

.41

Address o CI A Member far Notices

W02-SD:DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
• [Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address ofClass A Memberfor Notices

E
MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name (Please Print):
Title (Please Print):
g4 ^10

0a

I, 1S11- 1^ -t ^
Yv r.+e-jz

&

Address of Class A Member for Notices

W02-SD:DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

1 ^1

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS
^A--f

Name

o

Enti rust

'ame (Please Print).
Title (Please Print):
^

Address of Class A Member for Notices

W02-SD:DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Memberfor Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
A

Name,990 AWPof

we
A f"O%JW x^
EngbLffirust

^il.^sirl^^ f

Name (Please Print): A4049 4, n 6(&-V 'EtO
Title (Please Print):

F73 7 A CYEa N^r46-o%ao # qpz
L® S

AdL"

,f as A CA

g o byr

Address of Class A Member for Notices

W02-SD:DEP151382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

E

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have tent
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name .

EntitW7T wt

of

00I&.cs FPM •c.' yt

t .^-y T t,

tats- +^'`^

Name (Please Print): SA41,\)M- A SEE U b
Title (Please Print):

Address of Class A Member for Notices

W02-SDOBAS1382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

By:

Enti T/Trust

of

^.

Name (Please Print): S^^ZL- to S £ & L,ko
Title (Please Print):
6q(62

^

4V

Address of Class A Member for Notices

W02-SD:DEP\5138282410

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Name

o

Enti (Trust

By:
Name (Please Print) Title (Please Print):

^d

Ve, L
Address of Class A Member for Notices

E
W02-SD:DEP151382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

EntitylTrust

By:

^10

Name (Please Print):^^
Title (Please Print):

7

Address of Class A Memberfor Notices

W02-SD:DEPi51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name _7rtv- 1 K4-Z^-

of

EntitylTrust
^-

By:
S
Name (Please Print).Title (Please Print):
-n 8 -`?-

Address of Class A Member for Notices

lJ

11 to,

&,7F/U4
1"-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

En_ titylTrust
J

Name (Please Print): CL W 02% ,
Title (Please Print):_Z:J"_

1 ^1
W02-SD: DEP\5 2 382824.20

-58-

Specialty Surgical Center of Encino, LLC

E

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

i') A.j lt^, fA.

At z o5

S

Print Name of Class A Member
11
5-ql ^,-- /
v, yl-ew a,o- lg ZC,GVI
rlla l a. s A-!;- Co 9/.302Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT ARE ENTITIES OR

Name

of

By.,
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

1^1
W02-SD:DEP\51382824.20

-58-

Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

•

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Memb
RMA ^ 9Gy O it , N1t
Print Name of Class A Member

G (/l ct," o, 64 Q o3 i Sa
Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT

Name

of

ARE

ENTITIES OR
Entityrust

By.
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

1 ^1
W02-SD:DEP15138282410

-58-

07/25/2005 14:07 8183443992

DR:NAVONDRBENOZER

JUL- 25-2005 MON 11:51 AM

FAX NO.

SELLF,RS, COUNT=ERPART SIGNATURE PAGE TO PURCl34SE AGREEMENT
g struction.: Please sign in the appropriate sigusiture block, belo w. You must
select and complete the signature block an that It will haveitext I
identical to your signature blork in the Member ApproVal and '
Consent Action]

E

Name (Please Print):

W02.SMDEPt51.1=4,20
0

-58--

PAGE 04

P. 05107

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
i f Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have teat
identical to your signature block in the Member Approval and
Consent Action]

Signature of Class A Member

,,j

MS f,,.Q
Print Name of Class A Member
qw-p-c i

"0()

X73

A OLR 0 A ti\IN # l1"6

6-Au Ao CA

13 1116

Address of Class A Member for Notices

MEMBERS
TRUSTS:
Name

THAT ARE ENTITIES OR
o

Enti !Trust

By:
Name (e ase Print): ZWTy`O i..1 B lf-gS MA
Title (Please Print): 7R)tsTtX
"00 a ffi -NOA AW& 41 vt
CV4 C.1 I'l 0 _ Ct,9^4 F _0113ib
z

Address of Class A Memberfor Notices

1 ^1
W02-SD:DEPM382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
r [Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signature of Clc s&A Member
Print Name of Class A Member

93YVafi:,,k4bw C.&^,
Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEP151382824.20

-58-

Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have teat
identical to your signature block in the Member Approval and
Consent Action]

Print me aof Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

E
W02-SD:DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
• [Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

P

Print Name of Class A Member

VAJ,& Mt^ p t5> G,P- CtP
+" rl- cf-^2 E H ^q l 3 (I
Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT

Name

ARE

ENTITIES

of

By:

Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEPl51382824.20

-58-

OR

Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
(Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Lure ofTlass A Member

(20 ] C/^-/ 7Y4 Yf -1
Print Name of Class A Member

ap

e5+

co da t A6

kvke, 4 ^(C>-0

t+i u.
C6Li P
13a-7

Address of Class A Member for Notices

MEMBERS
TRUSTS

THAT

Name

of

ARE

ENTITIES

EntitylTrust

By.
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD :DEPL52 382824.20

-58-

OR

SELLERS` COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

1 ^1

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have tent
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
p-Q
Si ature of Class Member
R
,20FY60 cce;'
Print Name of Class A Member
(k31 ,f O e wkue",^-

__^,

C/- -

o

L / C-.

/-up

d- - Z`t 8
!^'

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEP151382824.20

-58-

EntitylTrust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

0

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

W

Print Name of lass A Member
3 cc

Address of Class A Member for Notices

•
MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of

EntitylTrust

By:

Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

E
W02-SD:DEP\51382824.20

-58-

-SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature,,OfClass A Member
Print Name oflClass A Member

Address of Class A Member for Notices

MEMBERS
TRUSTS

THAT

Name

ARE

ENTITIES OR

of

By.

Name (Please Print):
?Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEP\51382824.20

-58-

Entityrust

ASSIGNMENT
FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers to
Neil Fagen, M.D., all right, title and interest in and to all shares of equity interest other interests
held by the undersigned in Specialty Surgical Center of Encino, LLC, a California limited
liability company.
Dated

)2005.
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-58-

EntitvITrust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:

01

2-1

MEMBERS
TRUSTS:
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Name

ARE
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of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices
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u
W02-SD:DEP\52 382824.20
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

a^

Signature of Clq&lMember
Print Name of Class A Member
t•^^ I tee, d !-C`t [(s G

of ! ^( `l

Address of Class A Memberfor Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

By:

of

-

Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DU\51382824.20

-58-
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signatur Class A Mem er
1/tfe^rPC/C4,/ Aid)
Print Name of Class A Member

1 ^3 3 -7
C 2c

try L (SI Vt1 -&(no !
, LA q t as (2

Address of Class A Memberfor Notices

E
MEMBERS
TRUSTS:

THAT

Name

o{

ARE

ENTITIES

Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address 'of Class A Member for Notices

W02-SD:DEP\51382824.20
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SEP-20-2005 10:07

- SIEVERS MORROW CANDELA

818 342 2141

P.01/01

DOUGLAS J. MORROW, M)., INC.
18370 SURMNK 9OULLVARM 6UITE 647
TART 4A. CALIf01ANIA 91356
TELEPHONE (91B) 7G8.1004
fAK (911) 34,E-2IA1
OIPLOMATE AMERICAN 00ARM OF 3UPOERT

TG: MICHAEL ROUE ,
FAX#: 818-474-8518
ADDRESS INFORMATION FOR DOUGLAS J. MORROW, M.D.:
18370 BURBANK BLVD #607
TARZANA, GA 91356
PHONE# 818-708-1004
FAX# 818-342-2141

THANK YOU

DOUGLAS J. MORROW, M.D.

C
TOTAL P.01

SELLERS` COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signature of Clash Mentbe
9

Print Name of Class A Mem er

D

t

LV D 57-f 3?54

Address of Class A Member for Notices

E
MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

E
W02-SD:DEP15138282410
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
P"`

Signature of Class A Member
Print Name of Class A Member
r^ EUGt^ c' f

z C tH{^A 510 Z-6 G

Address of Class A Member for Notices

1 ^1
MEMBERS
TRUSTS:

THAT

Name

of

ARE

ENTITIES

EntitylTrust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEP\51382824.20

-58-
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Print Name of Class A Member

3
Address of Class A Member for Notices

MEMBERS
TRUSTS:

THAT

Name

ARE

ENTITIES

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

r^
u
W02-SD:DEP151382824.20

-58-

OR

EntitylTrust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

4 dox
s I tOember
Signatu of Clas
Print Name of Class A Member

-1-3

6 /") CA60

L.

^ d

Address of Class A Memberfor Notices

MEMBERS THAT
TRUSTS
Name

of

ARE

ENTITIES OR
Entity Diw

By:

Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
I-

Signature of Class A Memb

111

sll(jc)N

Print Name of Class A Member
2
I
w k-g ff
Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Name

of

EntitylTrust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

E
W02-SD: DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signature of

Print Name of Class A Member

Rdj-?-e^ e
14)r

62^?t,

C-4 qit.?-c ---

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD:DEP\51382824.20

-58-

EntitylTrust

Jul 24 05 01:42p

0

Barbara &Mark Wellisch

310 472 6097

SUJ.ZNS' COUNT RPARr SIGNATURE PA TO PURCHASE AGIMMNT
f nstrzweton: Please shin In the appropriate signature block below. You must
select and conoplete the signature block so that it will have text
identical to your signature block in the Member Approval and
t Action]
Co

tAk.?.^ + fo

11ifi'MM

• THAT

.u
e

By:
Name (Pk=e

'6V42 SUFI" Liam

0

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
.

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THATARE INDIVIDUALS:
Signature of Class A Member

wa-,S^^fr

rint Name of Class A Member

311'

f31

Address of Class A Member for. Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Name

of

Entity/Tr ust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD:DEP151382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

ME

ERS THAT ARE INDIVIDUALS:

V !±
Signature of lass A Membe
Print Name of Clas Member
I&

G(P
I X

of gtj?S'(,
Address of Class A Member for Notices

E
MEMBERS THAT ARE ENTITIES OR
TRUSTS
Name ^A- ^^!^=f

EntitylTrust

By.
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEP151382824.20

-58-

LIMITED POWER OF ATTORNEY
("Principal"), domiciled and residing in the state of California, hereby
designates yA tY- ("AGENT"), as his/her attorney-in-fact for the limited purposes
designated hereinafter.
Principal is the owner of a membership interest (the "Interest") in Specialty Surgical Center of Encino,
LLC (the "Company"). Symbion Ambulatory Resource Centres, Inc. and Affiliates (collectively, "Buyer") have
offered to purchase a portion of Principal's Interest pursuant to a purchase agreement among, inter alia, the
members of the Company and Buyer. A condition to Buyer's purchase is the Company's members' approval of
amendment of the Company's Operating Agreement (the "Operating Agreement'). Principal desires AGENT to
serve as his or her attorney-in-fact in all matters relating to the sale to Buyer of the Interest (the "Transaction"),
including without limitation execution of a purchase agreement and related documents with Buyer on such terms as
may be acceptable to AGENT, and execution of a consent to amendment of the Operating Agreement on such terms
as may be acceptable to AGENT. AGENT has agreed to serve as Principal's attorney-in-fact for that limited
purpose. A 11 n et p roceeds o f t he T ransaction which a re d ue t o P rincipal a t the c losing s hall b e p aid d irectly t o
Principal and shall not be disbursed to AGENT.
As Principal's attorney-in-fact, AGENT shall have full power and absolute authority to make all decisions
and take whatever action AGENT deems advisable in connection with the Transaction. Without limiting the
foregoing, AGENT s hall have full p ower, r ight a nd a uthority t o s ign o n P rincipal's b ehalf a ny a nd a 11 p urchase
agreements, bills of sale, consents, assignments, indemnity agreements and any other documentation whatsoever
required by Buyer or by any other party in connection with the Transaction and to make decisions and take actions
required to close the Transaction. This power of attorney shall become effective immediately and shall terminate
upon t he c losing o f t he T ransaction. T his p ower o f a ttorney may o my b e r evoked, s uspended o r t erminated b y
delivery of written notice from Principal to AGENT.

E

AGENT and all persons dealing with AGENT, including Buyer, shall be entitled to rely upon this power of
attorney s o t ong a s neither A GENT n or a ny p erson with whom AGENT i s d eating a t the t ime o f a ny a ct t aken
pursuant to this power of attorney shall have received actual knowledge or actual notice of any revocation,
suspension or termination of this power of attorney. Any action so taken, unless otherwise invalid or unenforceable,
shall be binding on the heirs, devisees, legatees and personal representative of Principal. In addition, third parties
shall be entitled to rely upon a photocopy of the signed original power of attorney as opposed to a certified copy of
the same. The laws of the state of California shall govem this power of attorney.
Dated this t 3 day of July, 2005.
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS FIAT ARE INDIVIDUALS:
Signatureof

Class A Member

Print Name of Class A Mem er
7.2" 0cev-^ v r
to

6

5

0o
Address of Class A Member for Notice

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DEP\51382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS

j "erg/ "3 r,0,vl

By:

Name (Please Print):
Title (Please Print):

lgt5-cl
e

C,- 5^,^, Q
c ^
1

Address of Class A Member for Notices

1 ^1
W02-SD: DEP\5 t 382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Enti ITrust

o

Name
1-P n KS

tl^ ; I .

A n C^ lem

By.

5 1-a avt ^V

Name (Please Print}:
Title (Please Print}:

`J '-J Q

,;-

GI a2tJ

Address of Class A .Member for Notices

W02-SD:DEP\5I382824.20

-58-
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SUZANN MCGINNIS
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identical to your 91pature block in the Member Approval and
Coimsmt Action]
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:

Signature of Class A Member
Print Name of Class A Member

Address of Class A Memberfor_ Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

EntitvlTrust

of

By:
Name (Please PriW^ Title (Please Print):

© ^'Y4e

0 CA 913-35Address of Class A Member for Notices

•
W02-SD:DEPl5I 382824.20

-58-
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SELLERS` COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

THAT
Name

ARE ENTITIES OR

of 6- 1 .la Entity

Name (P lease Print). T
Title (Please Print):

-f #r A S & M

F-r ' "

""If

Address of Class A Member far Notices
^ ^' . ^'p J tf JS t11^ L roc Jd /f r- IVr-

W02-SD:Da\51382824.20

-58-

07/22/ 2005

11:19
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JODY HEPPS
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Memberfor Notices

•

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Name

o

Enti /Trust

By
Name (Please Print): )
Title (Please Print):
M11-

A We-D

3

Wj( .

(0 AAvx

Address of Class A Member for Notices

1^1
W02-SD:DEM 1382824.20

-58-
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SELLERS` COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

•

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name
i

f

)rust
o 4, of
xt::r -7^P USEngbL1
I',

A--T-ET Alit A P-CM 3, f R g 7
'v d

By:

Name (Please Print):
Title (Please Print):

cx,-

USN k_^ ire ht^i

1 of t
Address of Class A Member for Notices

0 b -,9,- / y -A`rHr3 vRN V

CA qr"3 PW02-SD:DEP\52382824.20
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

1 ^1

Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS
TRUSTS

THAT ARE ENTITIES OR

Name (Please Print): lyV-r- 14 r ^J
Title (Please Print): l

3-3 Ot

h -ed--(T V'd r hif /)V-

(A)
Address of Class A Member for Notices

W02-SD:DEP\51382824.20
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member far Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name
l-6
By:

o
,P E - ^ ,

Enti /Trust
zgvS1-

Name ( P l e a s e P r i n t ) :

Title (Please Print): - YL vS i f',f-

Address of Class A Member for Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

E
MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

Name (Please Print):
Title (Please Print):

EntitylTrust

of

I ` R Oil ^.
Tau s 1-ec

Address ofClass A Memberfor Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Memberfor Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
7 .-1 ( - 0!;Zof
Name
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Address of Class A Member for Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

Enti L11rust

of

By:
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Address of Class A Member for Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
® [Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Memberfor. Notices

E
MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Na e

By:

of
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•

Name (Please Print)
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member

Print Name of Class A Member

Address of Class A Member for Notices

•
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By:
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
• [Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices
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By:
Name (Please Print):
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Address of Class A Member for Notices
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SELLERS` COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
fIustruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices.

•
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TRUSTS:
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Ent twTrust

e Print): °)-ezt-d^f- D
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Address of Class A Member for Notices
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

MEMBERS WHAT ARE INDIVIDUALS:
Signature of Class A Member

A A c . r te

^ r o ok y

Print Name of Class A Member
.A
-07ft,

Address of Class A Member for Notices

MEMBERS
TRUSTS

THAT ARE ENTITIES OR

Name

of

By:

Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

•
W02-SD:DEP151382824.20

-58-

Entity/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction:-=Please=sign ;in-the-=appr-opriate _signature block below. You:=must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Execution is conditioned on a change to
Exhibit A to reflect a sale of 5- % interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Signature o Class A Member

Print Name o

-

lass A Member

Address of Class A Member for Notices

---------- --

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Execution is conditioned on a change to
%
Exhibit A to reflect a sale of
interest in Specialty Surgical Center of
Irvine, LLC but such member.

Name ofEntioy Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

•

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
i i,--

^ C,4

Signature of Class A Member
:Print Name of Class A Member
--, ^L Z-` S C - ado 1) ✓ t ✓- ^_
a ti

C

® Lt -9- 1

-

7 7-7

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of -

EntittyITrust

By:

Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

E
W02-SD:DEP15138282410

-58-

Note: The "Purchaser" of Sub'ect tnterests in Specialty Surgical Center of Irvine, LLC and Specialty Surgical Center of Irvine, L.P. shall be SMBISS -Irvine, LLC.
4X 8X1 976 Gross Purchase Price (All Entities)
S
-046,996 Gross Purchase Price (IRV)
S
'.Grose Purchase Price Per Unit Sold - Doctor Partners (Assumes sale of 16.18 Units or 19.00% sale)
JJ.J71 i Gros: Purchase Price Per Unit Sold - Managing Partner%(Assumes sale of 16.18 Units or 19.001/. sale)
S
7 50 000. Indemnity escrow for all facilities
5

Current Units in
LLC or LP Interest

Karim Abdollahl ,11D, Inc.
David A. Chamberlin
Martin E. Eisner, W, Inc.
Institute for Orthopaedics & Upper Extremity Surgery, A
Medical Group
Michael J. Gillman,, MD, Inc.
Kenneth R. Grabow

SSC of trivne. II
Andrew A. Brooks, M.D.

3
S

0.76 s
0.57 $

4
3

Individual Escrow
Amount

Promote Fee

Fees & Expenses

Cash At Closing

Option Payments
(1)

Nor Proceeds
(2)

846,996

S

(42,513) $

•

S

(12,996) S

791,488

95,107
64,466

s
S

(4,774) S
(3,236) S

-

S
S

(1,459) S
(989) $

98,421
66,713

S
S

95,107
64,466

(672) $
(504) $

45,356
34,017

s
$

43,928
32,871

$

21,914

S

43,828

43,628
32,871

(2,200) s
(1,650) S

5
S

-

$
S

2

0.38

S

21,914

$

(1,100)

S

(336)

S

22,678

4

0.76 $

43,828

S

(2,200) $

-

$

(672) S

45,356

5

0.95 S

54,785

S

(2,750) S

-

S

(641) S

56,695

$

54,785

S
S

56,695
79,372

S

$

5
7

0.95
1.33

$
S

54,785
76,699

S
S

(2,750) S
(3,850) S

-

S
$

$

54,785
76,699

5

0.95 S

54,795

S

(2,750) S

-

S

(841) S

56,695

S

54,785

3

0.57

$

32,871

S

(1,650)

$

(504)

S

34,017

$

32,871

3

0.57 S

32,871

S

(1,650) S

3

(504) S

34,017

$

32,871
10,937

$

S

10,957

S

(550) $

2

0.38 $

21,914

S

(1,100) S

3

0.57

$

32,871

S

(1,650)

s

3
4
3
3

0.57
0.76
0.57
0.57

S
S
S
$

32,871
43,928
32,871
32,971

$
S
$
$

(1,650)
(2,200)
(1,650)
(1,650)

$
S
$
S

1

White Wright

Coastal Access Preservation Fund
Khiem D. Den, MD, Inc,
The Chang Family Trust
Michael Coccia

Total - LLC

2.85
1.93

IS
14

!
Randhir S. Tuli
Andrew A. Brooke

Bradley Greenb" n
Michael H. Lowenstein
Harshad D . Patel) -j
3av Rindenau
^i
Leslie K. Shokes 'MD
Kenneth H . Wright and Donna
Zuckerman LiAn,'g Trust

16.18 S

89.000

Irvine (Record Owner)

Gross Purchase
Price (Units)

Units Sold

-

0.19

89.000

16.18 $

816,996

$

(41,007) S

NA

NA $

30,000

S

(1,506) .$

Footnotes
(2) Payable under the Option Purchase Agreements
(3) Pursuant 16 section 8.5 of the Purchase Agreement, Net Proceeds is calculated as "Gross Purchase Price" +t- "Promote Fee"

-

-

(841)
.(1,177)

$

(168) $

11,339

$

$

(336) S

22,678

S

21,914

3

(504) S

34,017

S

32,871

S
$
$
$

(504)
(672)
(504)
(504)

34,017
45,356

$
S
S
$

32,871
43,828
32,871
32,871

S

$

3
S
S
S

(12,535)

(20) $

34,017

34,017

$845,469

S

816,996

28,474

$

30 , 000

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
• [Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

Signature of ClassA Member
i
Kh i e,-nn

3). D,o

Print Name of Class A Member

M01 Msrlim 5+1 4109

Wes"

el

q U t-3

Address of Class A Member for. Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS

Name

of

Entitv/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD.DEP\51382824.20

-58-

ASSIGNMENT

1 ^1

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers to
Khiem D. Dao, M.D., all right, title and interest in and to all shares of equity interest other
interests held by the undersigned in Specialty Surgical Center of Irvine, LLC, a California
limited liability company.
Dated

:T ;i
L 2005.

W02-LA: IJSY 1 \708 55443.1

CONSENT

THIS CONSENT is given as of June 14, 2005 by each of the undersigned members of
Specialty Surgical Center of Irvine, LLC, a California limited liability company (the
"Company"), with reference to the following facts:
A.
Under Article 7 of the Operating Agreement of the Company (the "Operating
Agreement"), no Member of the Company is permitted to transfer in any way all or any part of
such Member°s Membership Interest in the Company except with a Majority Vote of the nontransferring Members.
B.
Article 7 of the Operating Agreement also provides that the transferring Member
must provide the Company with a right of first refusal to purchase the Membership interest
sought to be transferred..
I

C.
The undersigned Members desire to (a) consent to the transfer of the Membership
Interests described below and (b) waive their rights of first refusal with respect to any such
transfers.
Capitalized terms used in this Consent and not defined in this Consent shall have
D.
the meanings given to such terms in the Operating Agreement.
NOW, THEREFORE, the undersigned hereby agree and consent as follows:
Consent to Transfer.
1.
following Membership Interests:

The undersigned hereby consent to the transfer of the

Units or Percentage Interest
to be Transferred
Transferor
Khiem
Dao 4 units
D.
M.D.Inc.

Transferee
Khiem D. Dao

Waiver of Rinht
2.
of First Refusal. The undersigned hereby waive any rights of
first refusal they or the Company may have, with respect to the above transfers.
Conditions to Effectiveness. The foregoing consents and waivers are subject to
3.
(a) this Consent being executed by at least a majority of the Members of the Company, without
regard to the Percentage Interests held by each Member, and (b) the transferee complying with
the requirements of Section 7.2 of the Operating Agreement in order to have such transferee
become a substitute member of the Company.
4.
Counterparts, Facsimile Signatures. This Consent may be executed in multiple
counterparts, each of which shall be deemed an original and all of which shall constitute one
Consent. This Consent'may be executed by any party by delivery of a facsimile signature, which
signature shall have the same force and effect as an original signature.

5.
IN WITNESS WHEREOF, the undersigned have executed this Consent as of
the date set forth above.

Andrew A_ Brooks, M.D., F.A..C.S.

Karim Abdollahi, M.D.

Lowenstei

E

IDoCS:435277.1

KHIEM D DAO MD INC
07/25/2005 11:59 FAX 7143628314
94949sb265
Surg
Grp
of
South
Laguna
Jul 25 (75 U2: 06p

10001

a

x

E

5ELLERS' COUNTER P,ART;SiGNATURr', PAGE TO PURL L A.GRE 'MEN T
.._. _.

str•.neiio^k:.aPlease:sigu^iu:#hemp"IPxiate ^signafaure,^loc^.;t^o^..^o^^ust:.:_..
select and complete the signature block so that h will have text
identical to your signature block in the Member Approval and
Consent Action]

._ .. ..

U
nditzoned on a change to
=: -::,zxhibit A to r, . a sale of e- "/a int=1 in
c--- p edalty Surgical er of Twine, LLC but
-uch member,

Addr ax o

i

z;,rr 4 "

2;;i -

MEMERS THAT ARE ENTI=S OR.

TRUSTS:
----

ecution is conditional on a rage to
-F3xbibit A -to reflect a We of=/a
--;-nterrest in Specialty Surgical Center of
----f r vine, LLC but such member. '

Name 0 f;&UtylTrust

_

/

r.

-

l

-Inge

r" r^i

By.
-

/.^^.

f^ •-^^ cam'
/

Name (PleasePrino.
T e ^`l'Ieas 2 irit^r

2x^
y^

J2^t f.
e

Prrl

C.^,4 ;•4yrrc^^,r^

^E^ ^P^ u t

Addrm of Class A MemberPr.t vacm

a

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction:=Pleasesign -in the-appropriate signatur-e=blockbelow. You-must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS, THAT ARE INDIVIDUALS:
Execution is conditioned on a change to

Exhibit A to reflect a sale of -e- % interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Signature o

ass A Member

Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Execution is conditioned on a change to
%
Exhibit A to reflect a sale of
interest in Specialty Surgical Center of
Irvine, LLC but such member.

Name ofE titylTrust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instr-uction:==Pleas"ign-in-the=appropriate-signature-block-below. You-must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

_

MEMBERS THAT ARE INDIVIDUALS:
Execution is conditioned on a change to

Exhibit A to reflect a sale of _% interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Signature of Class A Member

el-I
r
4-n
Print Name of Class A Member

3 33 q

o^
•
Car cha Jo-) Mar

w
CA

ovt,3

2
921.2

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Execution is conditioned on a change to
%
Exhibit A to reflect a sale of
interest in Specialty Surgical Center of
Irvine, LLC but such member.

Name o Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
--[Instruction .=Pleas"ign =in the=appropriate-signature-block below 'You-must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS T

INDIVIDUALS:

Execution is conditioned on a change to

Exhibit A to reflect a sale of S % interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Signature of Class A Member

Print Name o Class A Member
1

i

( 1 > r^^S

CA

"A-

q2 $2

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Execution is conditioned on a change to
%
Exhibit A to reflect a sale of
interest in Specialty Surgical Center of
Irvine, LLC but such member.

Name o Entib lTrust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

®

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction::Please=sign =in--the--appr-opriate -signature-block -below You--must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

ME
Execution is conditioned on a change to
Exhibit A to reflect a sale of 5 % interest in
Specialty Surgical Center of Irvine, LLC but
such member.

ERS THAT ARE INDIVIDUALS:

Signature

of Class A Member

i C µ A^ t..

1..^ >

ENS 1'E.11^I

Print Name of Class A Member
'S23 2D T-*i S
s R.6^'S'

N 0 m'r(N 6'T-0 N KaAe N, CA %164 S

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Execution is conditioned on a change to
%
Exhibit A to reflect a sale of
interest in Specialty Surgical Center of
Irvine, LLC but such member.

Name ofEntibL rust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

07/25/2005 13:12

E

PAGE 04

CMRHL

7146393474

SIMURS' CC1UM11PART SIGNATURE PAGE TO PURCH"E .AGREEMENT
astru.- Plea * se sign Iu the appropriate sipato v block below. You must
select and complete the sipature bloc k so that it wits have tenet
xdeatFeal to your sIpature block in th - Member. Approval and
Conseaat Actiomj

Print Name v 'CZ= .4 Member
20

tr? t^k-Y

Address of C1 rs A Memberfor

MEM BFM TI AT ARE EDOINS OR
.
TI#^^
Erttit^l7"rusi'

By:
IName 0eas0Mi. t):
Rtle (,Please J-' ftt

Address of'Class A Member, orNoticfs

v7{Q-M.DMAM382824, ^
0

-s5$-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member. Approval and
Consent Action]

Print Name of Class A Member

Address of Class A Memberfor Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of

Entityrust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD:DEP151382824.20

-58-

0712512005 13:07

7146393474

07/25/2005 13:15 FAX 049499 2430

CMRHL

ADS

PAGE 01
@0011001

E

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
.

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

AT ARE INDIVIDUALS:
Signaldre of Class A Member
x1t, a f Ly.a:.o
Print Nam of Class A Member
n `^
do g
^`fWt{^^,^

^^^i^e Cry
Gl^ ^a Zj
Address of Class A Member for. Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

W02-SD:DU\51382824.20

-58-

Jul 25 05 02:28p

Leslie K. Shokes,MD

JUL-25-2005 MON 02:22 PM

562 342 9549

FAX NO.

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[instruetioa: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE MATWUA;LS:
Execution is conditioned on a change to
Exhibit A to reflect a sale of^°/o interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Signature

of Class.q

ember

^^ .,
Print Name of Class A Member
o"t 7 c^ 3

it^.^/ r_S r ^G

S

Address of Crass A Member for Notices

•
MEMBERS THAT ARE ENTITIES OR
^,RUSTS:

Execution is conditioned on a change to
%
Exhibit A to reflect a We of
interest in Specialty Surgical Center of

p.1

P, 01

Name of &tiuTrust

Irvine, LLC but such member.
By

Name (Please Print):
Title {Please Print):

Address of Class A Member for Nod=

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT

•

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

Signature of Class A Member

ka,V-X-d^ * :5- -,
-T"
Print Name of Class A Member

I of -. L/- 6

zx*

^^ a

-A

^^. a I Is Ell

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

EntitvlTrust

By.
Name (Please Print):
Title (Please Print):

Address of Class A Memberfor Notices

W02-SD: DEP151382824.20

-58-

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
.

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THArA" INDIVIDUALS:

Print Name of Class A Member

Address of Class A Member for Notices

-/-

4- 0, -,-^

MEMBERS
TRUSTS:

THAT

Name

of

ARE

ENTITIES OR
EngNirust

By:
Name (Please Print):
Title (Please Print):

Address ofClass A Memberfar Notices

w02- s D:DEP\51 382824.20

-58-
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SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please-sign-in =the-=appropriate-signature block -below. You must-select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

ME
Execution is conditioned on a gange to
Exhibit A to reflect a sale of y % interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Siggnn

ERS THAT ARE INDIVIDUALS:

ure of Class A

mber

I

Print Name of Class A Member

Address o Class A Member or Notices

y2 to

MEMBERS THAT ARE ENTITIES OR
TRUSTS
Execution is conditioned on a change to
%
Exhibit A to reflect a sale of
interest in Specialty Surgical Center of
Irvine, LLC but such member.

Name ofEnti /Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

07/25/2005 14:55 FAX 9494992430

[J001/005

AOS

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVWVALS•
Execution is conditioned on a change to
Exhibit A to reflect a sale of
% interest in
Specialty Surgical Center of Irvine, LLC but
such member.

Signature

of Class A Member

Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT
TRUSTS:
Execution is conditioned on a change to
Exhibit A to reflect a We of 6- %
interest in Specialty Surgical Center of
Irvine, LLC but such member.

' ENTITIES O
``-- --

Name o Enti /Trust

By:
Name (Please Print):
Title (Please Print):

A^i^^

11G• +^ C

5 :&a at'

2GQ-7

Address of Class A Member far Notices

Exhibl4^
Nnte^ The "P++rchaser" nrSnhiect interests in Specialty Suraic&I Center of Irvine, LLC and Specialty Surgical Center of Irvine, L.P. shall be SMBISS-Irvine, LLC.
SJ976 Gross Purchase Price (All Entities)
546996 Gross Purchase Price (IRl')
5.- 1W Gross Purchase Price Per Unit Sold - Doctor Partners (Assumes sale of 16.18 Units or 19.00% sale)
33,371 Gross Purchase Price Per Unit Sold • Managing Partners (Assumes sale of 16 .18 Units or 19.00% sale)
_ NO indemnity escrow for all fecihties
1S

Current Units in
LLC or LP Interest

•

(42,513) S

S

Individual Escrow
Amount

Promote Fee

Fen & Expenses

846,996

1 6.18 $

89.000

Irvine (Record Owner)

Gross Purchase
Price (Units)

Units Sold

Cash at Closing

$

(12,996) $

791,488

S

(1,459) S

98,421

S
S
S

(989) $
(672) S
(504) S

66,713
45,356
34,017

$

(336) S

22,678

95,107
64,466

$

43,828

S
$

32,871
21,914

56,695

S
S

43,828
54,785

S
1.93 $
0.76 S

95,107
64,466
43,828

$
S
$

(4,774) S
(3,236) S
(2,200) $

3
2

037 S
018 S

32,871
21,914

S
S

(1,650) S
(1,100) $

4

0.76

$

43,828

S

(2,200) $

$

(672) $

45,356

54,785
54 , 785
76,699
54,785

S
S
S
S

(2,750) S
(2,750) $
(3,850) S
(2,750) S

S

(841) S

Bradley Greenbaum
Michael H . Lowenstein

5
5
7
5

0.95 S
0.95 S
1.33 S
0.95 S

Harshad D. Patel

3

0.57 $

32,871

S

3
1
2
3

0.57 S
0.19 $
0.38 S
0.57 $

3

0.57

4
3

0 . 76 S
037 S

32,871
10,957
21,914
32,871
32,871'
43 , 828
32,871

S
$
S
S
S
S
S

3

0.57 $

32,871

S

(1,650) S

Jay Rindenau

Leslie K. Shokca, IAD
Kenneth H. Wright and Donna White Wright
Zuckerman Living Trust
Coastal Access Preservation Fund
Khi e m D . Da n, NID , Inc .
The Chang Family Trust
Michael Cocci,

Vd

Total. LLC

SSC of Irivnt LP
Andrew A. Brooks, M.D.

185

15

ov,1

s

89.000

NA

/

$

(^^ ^^

S

(841) S

56,695

S

54,785

S
S

. (1,177) S
(841) $

79,372
56,695

$
$

76,699
54,785

(1,650) $

$

(504) S

34,017

S

32,871

(1,650)
(550)
(1,100)
(1,650)
(1,650)
(2 , 200)
(1,650)

$
S
$
S
S

(504)
(168)
(336)
(504)
(504)

34,017
11,339.
22,678
34,017
34,017

S
S
S
S
S

32,871
10,957
21,914
32,871
32,871

S
S

(672) S
(504) S

45,356
34,017

S
$

43,828
32,871

$

(504)

34,017

$

32,871

^) ° ^

$

816,996

S

NA S

30,000

S

16.18

Footnotes
(2) Payable under the Option Purchase Agreements
(3) Pursuant to section 8.5 of the Purchase Agreement, Net Proceeds Is calculated as "Gross Purchase Price" +t- "Promote Fee"

Net Proceeds
(2)

S
S

14
4

Randhir S. TO
Andrew A . Brooks
'
Karim Abdoilahl !MD, Inc.
David A. Chamberlin
Martin E. Eisner, MD, Inc.
Institute for Orthopaedics & Upper Extremity Surgery, A
Medical Group Inc.
Michael J. Gillman, MD, Inc.
Kenneth R . Grabmw

Option Payments
(1)

S
S
S S
S
S
S

S
$
S
S
S

$

`M I

S

-

S

(1,506) .S

•

S

(41,007)

(12,535)

(20) S

5845,469

28 , 474

S

816,996

30 , 000

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

By:
Name (Please Print):°
Title (Please Print):

d-OY ?,

121 k.- r`

11-6 v IV /7-- '00 G V c

c14
{qU

Address of Class A Member for Notices

W02-SD:DEP\51382824.20

-58-

1 ^1

Exhibit
Note: The "Purcraser" of Sub ect Interests in S ecial Sur icat Center of Irvine, LLC and Specialty Surgical Center of Irvine, L.P. shall be SMBISS -Irvine, LLC.
S
4A s8f 916 Gross Porchase Price (All Entitles)
5
A46996 Gross Purchase Price (IRV)
57 6b9 Gross Purchase Price Per Unit Sold - Doctor Partners (Assumes sale of 16,18 Units or 19.00% sale)
5
S
",311 Gross Purchase Price Per Unit Sold - Managing Partners (Assumes sale of 16.18 Units or 19.00% sale)
5 _ __
_
_
_?50 000 Indemnity escrow for all facilities

Current Units in
LLC or LP Interest
Irvine (Record Owner)
Randhir S. Tuli
Andrew A. Brooks
Karim Abdollahi,MD, Ina
David A. Chamberlin
Martin E. Eisner,, MD, Inc.
institute for Orthopaedics & Upper Extremity Surgery, A
Medical Group Inc.
Michael J. Gillman,, MD, Inc.
Kenneth R. Grabow
Bradley Greenbaum
Michael H. Low, nstcin
Harshad D. Patel
Jay Rindenau

Leslie K. Shokcs. MD
Kenneth H. Wright and Donna White Wright
Zuckerman Living Trust
Coastal Access Preservation Fund
Khiem D. Dao, MD, inc.
The Chang family Ttust
Michael Coceia

89.000

Gross Purchase
Price (Units)

Units Sold

Fees & Expenses

Individual Escrow
Amount

Promote Fee

Cash At Closing

16.18 $

846,996 S

(42,513) $

- $

(12,996) S

15
14
4
3
2
4

2.85
1.93
0.76
0.57
0,39
0.76

$
S
$
S
S
5

45,107
64,466
47,828
32,811
21,414
43,828

S
5
S
S
S
S

(4,774)
(3,236)
(2,200)
(1,650)
(1,100)
(2,200)

S
5
5
S
$
S

- S
- S

(1,459)
(969)
(672)
(504)
(336)
(672)

5
S
7
S
3
J
i
2
3
3

0.95
0.95
1.33
0.95
0.57

S
$
S
S
S

0.57
0.19
0,38
0.57
0.57

S
S
$
S
S

54,785
54,785
76,694
54,765
72,871
32,871
10,957
21,914
32,871
32,671

$
;
S
S
$
$
S
S
$
S

(2,750)
(2,750)
(3,850)
(2,750)
(1,650)
(1,650)
(550)
(1,100)
(1,650)
(1,650)

5
S
S
S
$
$
5
S
S
S

a
3
3

0.76 s
0.57 S
0.57 $

S
S
S
S
S
$
S
S
S
S
S
S
5

_

43,826 s
32,671 S
32,871 $

- $
S
- S
- S

(z,zoo) s
(1,650) S
(1,650) S

Option Payments
(1)

Net Proceeds
(2)

791,488

$
$
$
S
S
S

98,421
66,713
45,756
34,017
22,678
45,356

(841) S
(841) 5
.(1,177) S
(841) S
(504) S
(504) s
(168) S
(336) S
(504) S
(504) S
(672) S
(504) S
(504) S

56,695
56,695
79,372
56,695
34,017
34,017
11,339
22,679
34,017
34,017
45,356
34,017
34,017

S
5
S
S
S

95,107
64,466
43,828
32,871
21,914

$
S
S
S
5
$
s
S
S
S
S
S
S
$

43,828
54,785
54,785
76,699
54,785
32,871
32,971
10,957
21,914
32,871
32,871
43,928
32,871
32,871

,X^v dil^
Z^e
Tot.! - LLC

SSC of Iryvne -LE
Andrew A. Brooks, M.D.

89.000

NA

16.18 $

NA

$

816,996

S

(41,007) S

70,000

S

(1,506) .S

Footnotes
(2) Payable under the Option Purchase Agreements
(3) Pursuant to section 8.5 of the Purchase Agreement, Net Proceeds is calculated as "Gross Purchase Price" +J- "Promote Fee"

-

$

(12,535)

$

(20)

5845,469

S

28,474

S

30,000

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
.

[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
o
Enti ,/Trust
j!^ S6ul r^t^r 'Pl^ef-err a,^M /tl/o cj

Name

By:

W02-SD:DEP151382824.20

Name (Please Print):

,,

Title (Please Print):

Z22LfA^t

- 58-

fk S^ l

L`

Exhibit
Note: The "Purchz,r" of Subiect Interests in Specialty Surgical Center of Irvine, LLC and Specialty Surgical Center of Irvine, L.P. shall be SMBISS-Irvine, LLC.
4M,4 I] 7"6 Gross Purchase Price (Ail Entities)
8461996 Gross Purchase Price (IRV)
!7,659 Gross Purchase Price Per Unit Sold - Doctor Partners (Assumes sale of 16 .18 Units or 19.00% sale)
33.371 Gross Purchase Price Per Unit Sold - Managing Partners (Assumes sale of 16.18 Units or 19.00% sale)
7'0,0 4 Indemnity escrow for all facilities

Current Units in
LLC or LP Interest
Irvine (Record Owner)

Gross Purchase
Price (Units)

Units Sold

846,996

16.18 $

89.000

Individual Escrow
Amount

Promote Fee

Fees & Expenses
(42,513) $

S

Cash At Closing

$

(12,996) S

791,498

Option Payments
(1)

Net Proceeds
(2)

Randhir S. Tuli

15

2.85 S

95,107

S

(4,774) S

-

S

(1,459) S

98,421

S

95,107

Andrew A. Brooks

14

1.93

S

64,466

5

(3,236) S

-

S

(989) $

66,713

S

64,466

$
S
$

(672) S
(504) S
(336) S

45,356
34,017
22,678

S
S
$

43,828
32,871
21,914

Karim AbdoBahi,MD, Inc.
David A . Chamberlin
Martin E. Eimer, MD, Inc.

4
3
2

0.76 S
0.57 $
0.38 $

43,828
32,871
21,914

Sr
S
S

(2,200) S
(1,650) S
(1,100) $

Institute for Orthopaedics & Upper Extremity Surgery, A

4

0.76

43,928

S

(2,200) $

-

$

(672) S

45,356

-

$

(841) S

56,695

S
S

43 , 828
54,785

Medical Group Inc.
Michael 1. Gillman, MD, Inc.

S

5

0.95 S

54,785

$

(2,750) S

Kenneth R . Grabow
Bradley Greenbaum
Michael H. Low-teio

5
7

$
S
S

54 , 785
76,699
54,785

$
S
$

(2,750) $
(3,850) S
(2,750) S

-

5

0.95
1.33
0.95

S
$
S

(841) S
.(1,177) $
(841) S

56,695
79,372
56,695

S
$
S

54,785
76,699
54,785

Harshad D. Patel

3

0.57 S

32,871

S

(1,650) S

-

S

(504) $

34,017

$

32,871

Jay Rindensu

3

0.57

S

32,971

S

(1,650) $

-

S

(504) S

34,017

$

32,871

L es li e K . Sh o k cs, MD
Kenneth H. Wright and Donne White Wright

1
2

0 . 19 S
0,38 $

10 , 957
21,914

$
S

(550) $
(1,100) S

-

$
S

(168) S
(336) $

11,339
22,678

$
S

10,957
21,914

Zuckerman Living Trust

3

0.57

$

32,871

S

(1,650)

S

-

S

(504)

S

34,017

S

32,871

Coasta l A ccess Rreservat i on Fun d
Khiem D, Dan, MD, Inc.

3
4

037 S
0.76 S

32 , 871
43,828

S
S

(1 , 650) $
(2,200) S

-

S
S

(504) S
(672) $

34,017
45,356

S
$

32,871
43,828

The Chang Family Trust
Michael Coccia

3
3

0.57 S
0.57 S

32,871
32,871

S
S

(1,650) $
(1,650) S

-

S
$

(504) $
(504) S

34,017
34,017

S
$

32,871
32,871

Tot.! - LLC

89.000

16.18

S

816,996

S

NA

NA

S

30,000

S

SSC of Irivne. LP

Andrew A. Brooks, M.D.

Footnotes
(2) Payable under the Option Purchase Agreements
Purchase Price" +t- "Promote Fee"
(3) Pursuant to section 8 .5 of the Purchase Agreement, Net Proceeds is calculated as "Gross

(41,007)

S

(1,506) .$

-

$

S

(12,535)

(20) S

$ 845,469

$

816,996

28 , 474

S

30,000

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
(Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action)

MEMBERS THAT ARE INDIVIDUALS:
Signature of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
Name

of

Entityrust

Name (Please Print).lAft-c 4 EFISN'4rc.Title (Please Print).T amcS,

Z 0r
Address of Class A Memberfor Notices

W02-SD:DEP\52382824.20

-58-

Exhibit
Note: The "Purchaser" of Subject Interests in Specialty Surgical Center of Irvine, LLC and Specialty Surgical Center of Irvine, L.P. shall be SMBISS-Irvine, LLC.
4M,41 1976 Gross Purchase Price (All Entities)
84611^ 6j Gross Purchase Price (IRV)
Gross Purchase Price Per Unit Sold - Doctor Partners (Assumes sale of 16 .18 Units or 19. 00% sale)
33.371 Gross Purchase Price Per Unit Sold - Managing Partners (Assumes sale of 16.18 Units or 19.00"/. sale)
7Se,na!t Indemnity escrow for all facilities

Current Units In
LLC or LP Interest

Gross Purchase
Price (Units)

Units Sold

Fees & Expenses

89.000

16.18 $

846,996

S

(42,513) $

Randhir S. Tuli !"

IS

2. 85 $

95,107

S

(4,774) S

Andrew A. Brooks

14

1.93

$

64,466

$

(3,236)

Karim Abdollehi,'MD, inc.
David A. Chamberlin
Martin E. Eisner,'MD, Inc.
institute for Orthopaedics & Upper Extremity Surgery, A
Medical Group Inc.
Michael J. Gillman, MD, Inc.

4
3
2
4

0.76
0.57
038
0.76

S
S
S
$

43,828
32,971
21,914
43,828

S
S
S
S

(2,200)
(1,650) S
(1,100) $
(2,200) 5

5

0.95 S

54,785

5

(2,750) S

Kenneth R. Grahow
Bradley Greenbaum
Michael H. Lowenstein

5
7
5

0.95

$
S
S

54,785
76,699
54,785

$
S
S

(2,750) $
(3,850) S
(2,750) S

Harshad D. Patel

3

0,57 $

32,871

S

Jay Rindenau

3

0.57

S

32,871

S

Leslie K. Slicks,. MD
Kenneth H. Wright and Donna White Wright

1
2

0.19 S
0.38 $

10,957
21,914

S
S

Irvine (Record Owner)

1.33
0.95

Individual Escrow
Amount

Promote Fee

S
S

(12,996) S

S
•
•

S
S
$
S

$
$

98,421

$

95,107

66,713
45,356
34,017

$
S
$

64,466
43,828
32,871

(336) S
(671) S

22,678
45,356

S

21,914

(1,650) $

S
S
$
S
$

56,695
$6,695
19,372
56,695
34,017

S
S
S
$
$
$

43,828
54,785
54,785
76,699
54,785
32,871

(1,650) S

$

(504)

$

34,011

S

32,871

(550) S
(1,100) S

S
$
$
$
S
S
$

(168)
(336)
(504)
(504)
(672)
(504)
(504)

S
S
$
S
S
S
S

11,339
22,678
34,017
34,017
45,356
34,017
34,017

$
S
S
S
S
S
S

10,957
21,914
32,871
32,871
43,828
32,871
32,871

3

0.57

S

32,871

S

(1,650)

S

0.57 S
0,76 S

3

0.57

3

0.57 S

32,871
43,828
32,871
32,871

S
S
$
S

(1,650)
(2,200)
(1,650)
(1,650)

S
S
S
S

89.000

16.18 S

816,996 S

(41,007) 8

S

NA

NA $

30,000 5

(1,506) $

• $

Footnotes
(2) Payable under the Option Purchase Agreements
(3) Pursuant to section 8.5 of the Purchase Agreement, Net Proceeds is calculated as "Gross Purchase Price" +J- "Promote Fee"

791,488

(841)
(841)
(1,177)
(841)
(504)

3
4

SSC of Irivne LP
Andrew A. Brooks, M.D.

Net Proceeds
{2) _ __

S
S
S
S
S

Coastal Access Preservation Fund
Khiem D. Dart, MD, Inc.
The Chang Family Trust
Michael Coccia

Tot.1- LLC

Option Payments
(1)

$
S
S
S

(1,459)
(989)
(672)
(504)

Zuckerman Living Trust

S

Cash at Closing

(12,535)

(20) $

$845,469

28,474

S

816,996

30,000

07/25 / 2005 14:22 FAX 9494992430

Q004/004

AOS

Jul 25 05 12:39p

1 ^1

949 219 5352

P. i

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
Ilustruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action)

MEMBERS THAT ARE INDIVIDUALS:
igmture of Class A Member
Print Name of Class A Member

Address of Class A Member for Notices

.J
-eP
^.

0

IC

fU may) J '/O

M 0 WY-1 ff,rh V,

y

slof

MEMBERS THAT ARE ENTITIES OR
TRUSTS:
//
^o^
Namef4l-c
AtW rust
/ ` 7!

1 6,

1 6\q,
1

^
Name (PleosePrint}:
2-ztle (Please Print): o'N'Ne!l j (d' i Ca ,^ f J

LQ i f.,

♦ 4

1^' V rC/t'"^ m
# yUU

c !--^Cb ^`^5^

ddress of Class A Member for Notices

W0IS1>DEM138M42D

u
r1

_58_

L`

Exhibi(
Note The "Ruchsser* of Snhlem Imeresta in Specialty Suroical Center of Irvine, LLC and Specialty Surgical Center of Irvine, L.P. shall be SMBISS -Irvine, LLC.
4!1,551,976 Gross Purchase Price (Alt Entities)
546,9_9 Gross Purchase Price (IRV)
!7,569 Gross Purchase Price Per Unit Sold - Doctor Partners (Assumes sale or 16 .18 Units or 19.00% sale)
33,371 Gross Purchase Price Per Unit Sold - Managing Partners (Assumes sale of 16.18 Units or 19.00% sale)
750000: Indemnity escrow for all facilities

Current Units In
LLC or LP Interest

Gross Purchase
Price (Units)

Units Sold

89.000

16.18 S

Fees & Expenses

846,996

S

(42,513) $

Option Payments

Individual Escrow
Amount

Promote Fee
-

Cash at Closing

S

(12,996) S

791,488

(1)

Net Proceeds
(2)

15
14

2,85
1.93

S
$

95,107
64,466

$
3

(4,774) S
(3,236) S

$

(1,459) S

98,421

S

95,107

$

(989)

S

66,713

S

64,466

Karim Abdollshi, MD, Inc.
David A. Chamberlin
Martin E. Eisner,! MD, Inc.
Institute for Orthnpatches & Upper Extremity Surgery, A
Medical Group iqc.
Michael J. Giiimea, MD, lnc.
Kenneth R. Grab-'

4
3
2
4

0.76
0.57
0.38
0.76

S
S
$
$

43,828
32,871
21,914
43,828

S
S
S
S

(2,200)
(1,650)
(1,100)
(2,100)

S

(672) S

45,356

$

43,828

S

(504) S

34,017

$

32,871

S
S

(336) S
(672) S

22,678
45,356

S

21,914

S

43,828

Bradley Greenbaum
Michael H. Lowenstein

Randhir S. Tull
Andrew A. Brooks

S
S
$
$

(841) S
(841) 5

56,695
56,695

S
S

54,785
54,785

.(1,177)

S

79,372

S

76,699

(841)
(504)
(504)
(168)
(336)

$
$
$
S
S

56,695
34,017
34,017
11,339
22,678

S
$
$
S
S

54,785
32,871
32,871
10,957
21,914

s

(504) S

34,017

S

32,871

$

(504) S

34,017

$

32,871

$

(672) S

45,356

5

43,828

S
S

(504) 5
(504) S

34,017
34,017

S
$

32,871
32,871

0.95 S
0.95 S

34,785
54,785

5
$

(2,750) S
(2,750) S

$
S

7

1.33

S

76,699

S

(3,850)

S

S

5

0.95 S

54,783

S

(2,750) S

Harshad O. Patel
Jay Rindenau

3
3

0.57
0.57

S
S

32,871
32,871

S
S

(1,650) $
(1,650) S

Leslie K. Shokes, MD
Kenneth H. Wright and Donna While Wright
Zuckerman Living Trust
Coastal Access Preservation Fund
l iem D. Darr, MI), Inc.
The Chang Family Trust
Michael Coccis

1
2
3
3
4
3
3

0.19
0.38
0.51
0.57
0.76
0.57
0.57

S
S
S
$
5
S
S

10,957
21,914
32,871
32,871
43,828
32 , 871
32,871

S
S
$
S
5
$
S

(550)
(1,100)
(1,650)
(1,650)
(2,200)
(1,650)
(1,650)

S
5
$
$
5

5
5

$
S
S
S
S
$
S

T w,(l dekY or)

Total - LLC

SSC of Irivne MP
Andrew A. Brooks, M.D.

89.000

16. 18 $

816,996 S

(41,007) S

S

NA

NA S

30,000 S

(1,506) A

$

Footnotes
(2) Payable under the Option Purchase Agreements
(3) Pursuant to section 8.5 of the Purchase Agreement, Net Proceeds is calculated as "Gross Purchase Price" {l- "Promote Fee"

(12,535)

(20) $

$845,469

$

816,996

28,474

$

30,000

0

Specialty Surgical Center of Arcadia, LLC

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

MEMBERS THAT ARE INDIVIDUALS:

4-

4^44j^

Signature of Class A Member

4 n d re-v

k5

A< & o o

Print Name of Class A Member
Jt{! 5c1

6 e-re 5.,,cÀ(

/^
&A

Address of Class A Member for Notices

MEMBERS THAT ARE ENTITIES OR
TRUSTS:

Name

of

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

0
W02-SD:DEP\51382824.20

-58-

EntitL/Trust

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
identical to your signature block in the Member Approval and
Consent Action]

cook
Print Name of Class A Member

1c--fD 1 S6-j--t" L6U^k- 6
6`-

,r

2 _

Address of Class A Member for Notices

MEMBERS
TRUSTS

THAT

Name

of

ARE

ENTITIES

OR

Entity/Trust

By:
Name (Please Print):
Title (Please Print):

Address of Class A Member for Notices

SELLERS' COUNTERPART SIGNATURE PAGE TO PURCHASE AGREEMENT
[Instruction: Please sign in the appropriate signature block below. You must
select and complete the signature block so that it will have text
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LIMITED POWER OF ATTORNEY
L`y 1c? N ^t ! 2 1 S S v3 -j e-,2 ("Principal"), domiciled and residing in the state of California, hereby
designates _,,o n ev f dla^ t,i et 97-("AGENT"), as his/her attorney-in-fact for the limited purposes
designated hereinafter.
Principal is the owner of a membership interest (the "Interest") in Specialty Surgical Center of Arcadia,
LLC (the "Company-). Symbion Ambulatory Resource Centres, Inc. and Affiliates (collectively, "Buyer") have
offered to purchase a portion of Principal's Interest pursuant to a purchase agreement among, inter alga, the
members of the Company and Buyer. A condition to Buyer's purchase is the Company's members' approval of
amendment of the Company's Operating Agreement (the "Operating Agreement"). Principal desires AGENT to
serve as his or her attorney-in-fact in all matters relating to the sale to Buyer of the Interest (the "Transaction"),
including without limitation execution ofa purchase agreement and related documents with Buyer on such terms as
may be acceptable to AGENT, and execution ofa consent to amendment of the Operating Agreement on such terms
as may be acceptable to AGENT. AGENT has agreed to serve as Principal's attorney-in-fact for that limited
purpose. All net proceeds of the Transaction which are due to Principal at the closing shall be paid directly to
Principal and shall not be disbursed to AGENT.
As Principal's attorney-in-fact, AGENT shall have full power and absolute authority to make all decisions
and take whatever action AGENT deems advisable in connection with the Transaction. Without limiting the
foregoing, AGENT shall have full power, right and authority to sign on Principal's behalf any and all purchase
agreements, bills of sale, consents, assignments, indemnity agreements and any other documentation whatsoever
required by Buyer or by any other party in connection with the Transaction and to make decisions and take actions
required to close the Transaction. This power of attorney shall become effective immediately and shall terminate
upon the closing of the Transaction. This power of attorney may only be revoked, suspended or terminated by
delivery of written notice from Principal to AGENT.
AGENT and all persons dealing with AGENT, including Buyer, shall be entitled to rely upon this power of
attorney so long as neither AGENT nor any person with whom AGENT is dealing at the time of any act taken
pursuant to this power of attorney shall have received actual knowledge or actual notice of any revocation,
suspension or termination of this power of attorney. Any action so taken, unless otherwise invalid or unenforceable,
shall be binding on the heirs, devisees, legatees and personal representative of Principal. In addition, third parties
shall be entitled to rely upon a photocopy of the signed original power of attorney as opposed to a certified copy of
the same:. The laws of the state of California shall govern this power of attorney.

Dated this

day of June, 2005.
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